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Citizens Telecommunications Company of the White Mountains, Inc. d/b/a Frontier

Communications of the White Mountains, Citizens Utilities Rural Company, Inc., Frontier

Communications of the Southwest Inc., and Navajo Communications Company, Inc. (collectively,

"Frontier") hereby apply, pursuant to A.R.S. §40-253 and A.A.C. R14-3-l l l , for rehearing of Decision

No. 78718, issued by the Arizona Corporation Commission (the "Commission") on September 20,

2022 (the "Amended Order").
18

The Amended Order modifies Decision No. 78645, issued by the Commission on July 27, 2022

19 (the "Original Order"), by removing a requirement that Frontier disseminate its Emergency Response

2 0 Plan to public safety agencies and the State 91 1 Office. The Amended Order provides that "all other

21 aspects" of the Original Order "shall remain in effect." Frontier supports the amendment set forth in

22 the Amended Order, but maintains the objections to the Original Order expressed in Frontier's

23 Application for Rehearing of Decision No. 78645, dated August 16, 2022 (the "August 16

Application"). Accordingly, Frontier hereby submits this Application for Rehearing of the Amended

2 4 Order solely to preserve its procedural rights, modifying its August 16 Application only to remove its

25 prior objection to the Emergency Response Plan dissemination requirement, which the Amended Order
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.

.

l has resolved. A redline comparison reflecting the changes between the August 16 Application and this

2 Application is attached as Exhibit A hereto.

3 The Original Order, as modified by the Amended Order (together, the "Order"), should be set

4 aside for two independent reasons.

5 First, the Commission issued the Order without affording Frontier due process of law

6 or abiding by governing administrative procedural requirements under Arizona law.

7 Second, the Order is unlawful, unreasonable, and unsupported by substantial evidence.

g The Order also will have several adverse practical impacts that are not in the public interest. For all of

9 these reasons, Frontier respectfully requests that the Commission vacate the Order in its entirety so that

10 Frontier can work with the Commission and its Utilities Division Staff ("S_taf_f") to develop a remedy

11 plan that will accomplish, rather than undermine, the Commission's legitimate goal of ensuring safe

12 and reliable 91 l access for the people of Arizona.
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1 1. P R ELIM INAR Y STATEM ENT

2

(Decision No. 78495 at l6:l9.) Since that time, Frontier has filed three

Frontier understands the importance of reliable access to emergency services through 911 for

3 Arizona residents. And Frontier shares the Commission's concerns about the tragic ramifications for

the communities of Apache and Navajo counties resulting from the felonious act that was perpetrated

4 against Frontier's network on June l 1, 2022. Before that senseless act of vandalism, Frontier had been

5 working closely with Staff to develop and implement an ll-step plan to help protect against furore

6 outages (the "Interim Remedy Plan"). The Commission approved the Interim Remedy Plan on March

7 2, 2022, at which time the Commission acknowledged that Frontier was "making a concerted effort to

g rectify this situation."

compliance filings on this docket in response to the March 2 order detailing the improvements Frontier

9 has been making to its network, along with its efforts to evaluate further measures that can be taken.!

10 The only thing that changed between the Commission's approval of the Interim Remedy Plan and its

l l issuance of the Order was that a scofflaw deliberately fired a weapon at Frontier's fiber optic cable in

12

1 3

multiple locations-an attack which outraged Frontier as much as it did local residents.

Frontier's efforts to protect against future outages continued following the attack on its network.

When an unidentified individual fired a shotgun into Frontier's fiber optic cable, Frontier's landline

21

14 customers' ability to reach 911 was disrupted for approximately one hour, when Frontier was fixing

15 the cable. Wireless service provided by other carriers such as Verizon ("Wireless Carriers"), who

16 contract with Frontier for Ethernet data services, suffered a longer outage of approximately two days.

17 This failure of the wireless service had a number of tragic consequences that were the subject of the

lg Commission's open meetings in June and July and a town hall held in St. Johns, Arizona. In the

meantime, Frontier has continued to collaborate with Staff in implementing the l l-step Interim

19 Remedy Plan, and did not object to the final remedy plan (the "Remedv Plan") that Staff presented for

20 the Commission's approval at the July 12-13 opening meeting. (Dkt. No. E000020073.)

This time, however, instead of endorsing this constructive process, the Commission adopted a

22 series of coercive amendments to the Remedy Plan that-if allowed to stand-will have harmful

23 consequences for Arizona and its residents. Chief among them is that, according to the analysis of the

24 Commission's own professional Staff, the Order's compelled investment in "redundancy" and

2 5 l The compliance tilings in question can be located on the docket at Nos. E000018573 (Apr. 1, 2022) E000018986 (Apr.
27, 2022), arid E000019278 (May 16 2022).



l "diversity" likely would result in a surcharge of $78 per month. (7/13/22 Tr. at 138:13-18.)2 That

2 surcharge alone is more than three times the average customer's monthly telephone service bill in the

3 affected area.3 Frontier has 110 market power to require such increased charges, particularly given the

4 wide array of wireless services and other communications technologies available to consumers in

5 today's market. Frontier's customers would likely drop their service in droves in the face of a

6 quadrupling of their monthly tab, even if they did not want to do so. As one Commissioner noted at

7 an open meeting, "We've got to keep you guys in business because if you are not in business then

g there's not only no redundancy, there's no phone service at all." (7/13/22 Tr. at 158:17-20.) If the

9

1 0

l l

1 2

13

1 4

15

1 6

1 7

1 8

1 9

2 0 •

21

22

23

Order is allowed to stand, either Frontier White Mountains will be driven out of business, or customers

will cancel their service. Either way, there will be "no phone service at all."

To the extent the Order requires Frontier to pursue state or federal funding to finance the project,

that protection is illusory because the Order requires Frontier to self-fund the investment within 180

days of the Order (i.e., in December 2022), whereas the governmental funding programs referenced in

the Order are on fundamentally different timetables. Awards for the NTIA's Enabling Middle Mile

Broadband Infrastructure Program will not be identified until March 2023-two months after the

Order's deadline for Frontier to begin self-funding. Awards for the NTIA Broadband Equity, Access,

and Deployment Program are expected to be announced beginning in the fourth quarter of 2023-some

as much as a year or more after the self-funding deadline. Because the self-funding would need to

commence before such grants are announced, the Order could preclude the use of such grant money,

resulting in higher costs for consumers. Other features of the Order are also ill-advised, such as:

Mandating a specific point 0/interconnection chosen by Con tech, Arizona 's new 91 I

service provider (Section I). This mandate prematurely rules out the possibility of lower

costs solutions, requiring Frontier (and potentially other carriers) to incur significant

monthly costs indefinitely, which likely will result in higher costs for consumers.

24

25

26

27

z Frontier has ordered transcripts of the archived videos of the open meetings referenced in this Application from a certified
court reporter and will arrange for the transcripts to be filed in this docket.

3 For example for Frontier White Mountains' customers the basic residential standalone service charge is $25. 10 before
taxes and other charges and is comprised of: Single Party Residence Service charge (Si 5.60) Primary Federal Subscriber
Line Charge ($6.50), Access Recovery Charge ($2.50), and Touch Call Service fee ($0.50).
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2

Requiring premature budgetary and customer impact analyses (Section VIII). This

requirement goes into effect within 90 days, when uncertainty will remain concerning

3

4

5

several key factors, including the award of grant money and cooperation from other

carriers, likely resulting in a materially inaccurate and unhelpful submission.

In any event, setting aside these key practical concerns, the Order is unlawful and should be

6 vacated on both procedural and substantive grounds. To summarize:

Procedural Flaws. The Order was issued without affording Frontier due process of law or7

g abiding by the administrative procedural requirements governing the Commission under Arizona

9 statutes. The Commission provided Frontier with no notice or meaningful opportunity to be heard,

10 whether in the form of testimony or other evidence, objections to the proposed amendments with

11

12

13

14

advance notice of their substance, exceptions to proposed findings of fact, or other features of a

contested case under Arizona law. Instead, the Commission simply adopted at an open meeting a series

of amendments to Staff"s proposed Remedy Plan. The Commission did not hold an evidentiary hearing

or otherwise generate any semblance of an evidentiary record, relying on the unsworn statements of

local officials and third-hand stories of disgruntled customers (most if not all of whom appear to have

15 been wireless customers, not Frontier customers). The Order that resulted from this flawed process

16 failed to identify any applicable legal obligations or violations thereotl whether in respect of

17 maintenance of a 91 l system or the redundancy and diversity mandates reflected in the Order.

18 Substantive Flaws. The Order on its face is unlawful, unreasonable, and unsupported by any

19 competent evidence, much less the "substantial evidence" required by Arizona law. See, e.g. , Sun City

20 Home Owners Ass 'n v. Ariz. Corp. Comm 'n,496 P.3d 421, 425 (Ariz. 2021). Among other things, the

21 Order's directive that Frontier undertake capital investments estimated at $40 million in the Frontier

22

23

24

25

26

White Mountains service area alone, with no assurance of any return on the investment (much less the

reasonable rate assured by the Arizona Constitution), is an uncompensated taking, in violation of the

U.S. and Arizona Constitutions. It is no solution that the Commission intends to allocate costs to "non-

Commission jurisdictional" customers in a future rate case, as the Commission has no ability to compel

those customers to pay additional costs, effectively requiring Frontier to absorb them. This forced,

27

28
3
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2

3

4

5

6

unrecoverable investment is palpably unfair in light of Staff's repeated observation that Frontier "did

not do anything wrong" in connection with its response to the shotgun blast. (7/12/22 Tr. at 44:22-23.)

The Commission's decision to single out Frontier (but not other similarly situated telecom

providers) with respect to the Order's redundancy/diversity mandate is likewise unconstitutional, a

plain contravention of equal protection principles. And the Order suffers from additional flaws-

colliding with the authority of the Federal Communications Commission (" "), unlawfully

interfering with Frontier's management, and imposing various disclosure mandates that exceed the7

11

g scope of the Commission's authority.

9 In light of the foregoing, the Commission should grant this Application for rehearing and vacate

10 the Order  so  that Frontier  can  work  with  Staff  to  develop  a remedy p lan  that addresses the

Commission's concerns while also attending to the complicated technical and economic feasibility

12 issues presented. In the absence of such relief, Frontier will be forced to seek de novo review in superior

court, or a Special Action in the Arizona Supreme Court, likely resulting in the very same remand but
13

with unnecessary delay-a  result  that disserves  the  interes ts  of the  Commiss ion and the  Arizona
14

citizens it seeks to protect. See A.R.S. § 12-9l0(F) (Arizona courts reviewing final Commission
15

decisions "shall decide all questions of law [and] ... all questions of fact without deference to any
16

previous determination that may have been made ... by the agency").
17

II .

18

F AC T UAL  AND P RO C E DURAL  BAC K G RO UND

The Compet it ive Landscape of F r ont ier ' s Telecom Ser vice in  Ar izona .

19

20

21

A.

Frontier operates in Arizona in a highly competitive landscape for telecom services. Although

Frontier is the incumbent provider of landline phone service in the areas in which it operates, including

the northeast region of Arizona where the vandalism against Frontier's network occurred, Frontier faces

22

23

24

25

26

competition from a variety of alterative communication technologies, 1nost notably wireless services.

Contrary to Commissioner O'Connor's description of Frontier as a "monopoly cornpan[y] ... where

you do get the benefit of passing through 100 percent of the cost for what we order you to do, and a

profit or return on those costs" (7/13/22 Tr. at 158: 13-17), Frontier does not wield anything close to

monopoly power. Wireless access is close to ubiquitous in Arizona, such that Frontier's landline

customers can, and often do, simply discontinue Frontier service and opt to rely exclusively on wireless
27

28
4



l

2

3

4

services and other alternatives provided by other carriers. This technological and competitive dynamic

has resulted in a continuous decline in Frontier White Mountains' customer base for over a decade,

from approximately 40,000 landline customers in 2005 to about 10,000 today-an exceedingly small

ratepayer base to finance the kind of investment required by the Order. As discussed below, further

decline in this small ratepayer base is certain to continue if the costs of landline service increase.5

B.6 Staff Commences Inquir y Into F r ont ier  Ser vice Disr upt ions Affect ing 91 l
Ser vice, and F r ont ier  Volunta r ily Cooper a tes.

7 Over a year ago, in July 2021, Staff commenced an investigation at the direction of the

8 Commission relating to telecom service disruptions that had occurred in areas of Arizona served by

9 Frontier, in some cases resulting in citizens' temporary inability to access 911 services. In coordination

10 with Staff, Frontier conducted a detailed root-cause analysis of recent outages. Generally, the service

l l

12

1 3

14

1 5

16

disruptions giving rise to the inquiry resulted from underlying power outages, raising questions as to

whether Frontier and other telecom companies operating in Arizona, such as CenturyLink, had

sufficient back-up batteries to support uninterrupted service when the power went out. As detailed in

Frontier's compliance reports, Frontier has been fully cooperating with Staff's investigation from the

outset and has been working diligently to improve service. Frontier has not only investigated how

certain power outages frustrated landline customers' ability to complete 911 calls, but also has

developed and taken substantial steps to address these outages and other reliability concerns expressed17

lg by Staff, expending significant funds to continue to improve its network reliability.

19 After Staff's nearly nine-month investigation, on March 2, 2022, the Commission approved

20 Staff's 11-step Interim Remedy Plan. (Decision No. 78495.) The Interim Remedy Plan was the product

2 I of Frontier's ongoing cooperation with Staff. In addition to various periodic reporting requirements,

22 the Commission required Frontier to "make its best efforts to, within 30 days, make improvements

23

24

25

26

27

necessary to prevent excessive future outages." (ld. at 20: 18-22.) If the improvements had not been

made within 30 days, the Commission resewed the right to "commence an Order to Show Cause

hearing why they have not been made and to consider appropriate penalties." (Id. a t 20:24-28.) Thirty

days later, on April 1, Frontier filed a report updating the Commission on its progress, and then filed

supplemental updates on April 27 and again on May 16. Staff never determined that Frontier had failed

to meet its obligations under the March 2022 Order, and thus the Commission never commenced an
28

5
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2

Order to Show Cause hearing. Indeed, the Commission noted that Frontier was "making a concerted

effort to rectify this situation, albeit its efforts are in the early stages." (Id. a t 16: 19-20.)

c .3 Shotgun At tack Damages F r ont ier  White M ounta ins'  Networ k, Disr upt ing
Wir eless Ser vices and Impeding 91] Access.

4

5

6

On June 11, 2022, an unknown individual vandalized Frontier White Mountains' network in a

sparsely populated area. The criminal used a shotgun to damage a fiber optic cable in multiple locations

spanning a three-mile area. The vandalism did not harm the fiber strands responsible for landline

7 service, leaving such service largely unaffected for Frontier's customers. However, in order to engage

8 in the splicing work necessary to repair the fiber strands that were damaged, Frontier was required to

9 take the landline strands offline for a short interlude. In advance of doing so, Frontier coordinated

10 matters with the four public safety answering points that would be affected, proactively re-routed any

l l calls that would be placed to 9] 1, and successfully tested the re-routing. Certain technical glitches

12 briefly impeded that re-routing, preventing Frontier's landline customers from completing 91 1 calls for

13 approximately one hour.

14

1 5

16

In contrast, fibers used for providing data services to Verizon (the main Wireless Carrier in the

area) were significantly damaged, preventing residents from placing calls using their cell phones,

including to 91 l, for a period of approximately two days. The services provided by Wireless Carriers

are distinct from the regulated telephone services provided by Frontier. Wireless Carriers purchase17

21

28

18 data services from Frontier in order to provide wireless services to their customers. Those data services

19 are not regulated by the Commission. In contracting with Frontier, Wireless Carriers have a choice as

20 to whether to contract and pay for specific redundant routes, whether by leasing redundant circuits from

Frontier, or by contracting for redundant routes with other providers. Wireless Carriers also have the

22 option to build their own facilities to serve and provide redundant and diverse routes to serve their

23 customers. No Wireless Carrier has contracted with Frontier for redundancy in the impacted area, and

Frontier has no visibility into whether any have contracted for additional circuits with third parties or

24 self-provisioned their own redundant network, which they have the option to do. As a mere contractual

25 counterparty, Frontier has no practical ability, much less a regulatory obligation, to compel Wireless

26 Caniers to choose redundancy in negotiating for the use of Frontier's network or otherwise. And even

27 if Frontier had redundancy for the area impacted by the damaged fiber, there is no assurance Wireless

6
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l Camers would purchase redundancy from Frontier. The existence of redundant facilities does not

2 automatically provide redundant services.

According to oral and written statements by St. Johns Police Chief Lance Spivey, during the

4 service disruption caused by the attack, an elderly resident of St. Johns needed medical assistance and

5 a caretaker was unable to reach emergency services through 911 for some time. Although an

6 ambulance was eventually located, the resident tragically passed away while being transported to the

7 hospital. During the same time period, a young child in the same region seriously injured herself at

g home. The child's mother was forced to transport the child to a hospital to seek medical care in lieu of

9 an ambulance due to the apparent unavailability of 911. Chief Spivey recounted two other stories

involving a teenager with a broken leg and a child with rheumatic fever, but both had successful
10
11 outcomes. Chief Spivey did not identify any of these individuals as Frontier customers (whose services

12 were impacted for only one hour), as opposed to wireless customers (whose services were more

13 significantly impacted). Frontier grieves for these families' losses and experiences, and has offered a

$10,000 reward for information leading to the apprehension of the person(s) responsible. However,

12 more than two months after the attack on Frontier's network facilities, local law enforcement has yet

to identify and apprehend the perpetrator.
16

D.
17

The Commission Addr esses the J une ll Attack and Resulting Ser vice Disr uption
at the J une 28, 2022 Upen Meeting.

18

19

20

21

22

23

24

25

26

27

In the wake of the service disruption and associated 911 issues, and the media coverage that

ensued, the Commission discussed the matter at the June 28, 2022 open meeting (the "June Open

Meeting"). Chairwoman Marquez Peterson opened the meeting by referring to "the 9-1-1 service

failure by Frontier," before any commentary was introduced on what had occurred or whose services

had been affected by the attack. (6/28/22 Tr. at 4:7.) Certain local officials from St. Johns--Chief

Spivey, Mayor Spence Udall, and Assistant Fire Chief Jason Kirk-recounted stories they had heard

of 911 disruption following the June ll attack, but the Commission did not attempt to determine

whether the service disruption the individuals experienced was in connection with services these end

users purchased from Frontier or from Wireless Carriers. Indeed, the comments from Messrs. Spivey,

Udall, and Kirk each proceeded from the erroneous premise that Frontier was responsible for keeping

Verizon's wireless network fully functioning. (See 6/28/22 Tr. at 97:20-24 (Chief Spivey: "You heard
28

7
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2

3

4

them talk that Verizon, we're not - they provide the data that provides the feed to the tower. So if they

go down, it affects Verizon. And 95 percent of the people in St. Johns probably use Verizon cell

phones."), id. at 5422-10 (Mr. Kirk: "[T]here is some truth in Frontier's statement that the 9-1-1 system

was only down for approximately 90 minutes on Sunday. The unfortunate part of that is that the play

on words that's not addressed is the fact that the backbone of every Verizon cell tower, most of the5

6 infrastructure, including gas pumps, as Chief Spivey said, grocery stores and other facilities was

7 rendered useless because of the unavailability of the fiber connection.").) Although representatives of

g Frontier attended the meeting, answered the Commissioners' questions, and attempted to respond to

the stories recounted b local officials, the o en meeting was not, and did not u ort  to be, an9 Y P 8 P "P

10 evidentiary hearing. No testimony was taken under oath, and no evidentiary record was created.

11 At the close of the June Open Meeting, the Commission directed Staff to prepare a remedy plan

12 to address certain concerns identified by the Commission relating to service disruption issues. The

Commission did not direct Staff to prepare a complaint and Order to Show Cause, which would have
13

required the Commission to bear the burden of proof on the matters at issue and to give Frontier 20
14

days' notice. The Remedy Plan was docketed on July ll, 2022. One day later, a proposed order
15

16
incorporating the Remedy Plan was filed.

The Commission also directed Staff to conduct a town hall session in St. Johns. The
17 . . . . . .

Commission required Frontier to send senior executives to the town hall. Staff convened the town hall
18 . . . . . .

on July 7, 2022. Four Frontier representatives, three Commissioners, members of Commission Staff,
19 . . . . . .

and various members of the ublic attended. Althou h the Commissioners in attendance heard ublicp g p

20 comment, the July 7 town hall was not, and did not purport to be, an evidentiary hearing. No testimony

21 was taken under oath, and no evidentia record was created. Accordin to Commissioner Tovar, thery g

22

23

24

25

26

"vast majority" of the community members who spoke at the town hall were wireless customers.

(7/12/22 Tr. at 61 : 15-17.) The Frontier representatives in attendance were not allowed to respond to

community questions during the town hall nor to ask clarifying questions regarding the concerns

expressed. However, the Frontier representatives remained after the town hall ended and voluntarily

answered questions from the community.

27

28
8



E .l The Commission Adopts Certain Amendments to the Remedy Plan, With No
Notice to Frontier, at the July 12-13, 2022 Open Meeting.

2

3

4

5

6

7

8

9

On July 12 and 13, 2022, the Commission held another open meeting (the "Julv Open

Meeting"). The agenda included the investigation into Frontier's service disruption issues. When the

meeting commenced at 9:00 a.m., the only document before the Commission relating to these matters

was Staft"s Remedy Plan and proposed order that had been solicited by the Commission at the June

Open Meeting.

On the first day of the open meeting (at 1128 p.m., well after the open meeting had commenced),

without advance notice to Frontier, Chairwoman Marquez Peterson docketed an amendment to the

Remedy Plan to convert it into a "Remedy Order" ("Amendment 1"). Subsequent to Amendment 1,

on July 12 and 13, Chairwoman Marquez Peterson and Commissioner Kennedy docketed other10

12

11 proposed amendments to the Staff's Remedy Plan.

Chairwoman Marquez Peterson's second proposed amendment was expressly intended (as

13 noted on the amendment) to adopt substantial portions of amendments proposed by Chief Spivey in a

14 letter docketed on the morning of July 12 ("Amendment 2"). Amendment 2 was not based on any

15 semblance of an evidentiary record, rather, as the amendment expressly stated, it was intended to

16 simply adopt the recommendations set forth in Chief Spivey's public comment letter. Chief Spivey's

17 oral and written comments did not indicate any technical background on his part in telecommunications

18
engineering or networks.4

At the core of Chief Spivey's comments was the assertion that Frontier should be required, at

19 its own expense, to ensure redundancy and diversity for all telecommunications customers. As Chief

20 Spivey stated on the first day of the July Open Meeting: "[Frontier] should be required to use their

21 company profits.... I don't even see why this is a discussion point right now." (7/12/22 Tr. at 39-

22 40:25-2.) Chairwoman Marquez-Peterson noted in response that "we don't have jurisdiction on

23 shareholder dollars or company money as you've described it." (Id. at 40:5-7.) Staff agreed with the

24 Chairwoman's observation. (7/13/22 Tr. at 139: 15-20 ("1 know there is numbers thrown out about how

25

26

27 4 Despite adopting in the Order nearly all of Chief Spivey's suggested amendments, the Commission did not adopt Chief
Spivey's recommendation that the Commission issue an Order to Show Cause.

28
9
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(Id. at82:13-
8

do an [interim manager] because

11

1 4

1 5

l they are a multi-billion dollar company.... But I believe ... the jurisdiction for intrastate belongs to

2 the Commission. When it comes to interstate, it belongs to the FCC.").)

In response to Commissioner Kennedy's proposed amendment directing Staff to examine

4 whether an interim manager could or should be appointed at Frontier, Staff noted that the Commission

5 would need to proceed by way of an Order to Show Cause, and that Staff would "have the burden of

6 proof to show that the company did something wrong." (7/12/22 at 44: 13-14.) Staff expressed the

7 view that "what happened on June ll ... is not the company's fault," and "the company ... did not do

anything wrong." (Id. at 44:19-23.) Staff stated further: "I hope the Commission will not direct us to

9 I would have to show that it did something wrong."

10 16.) Staff also noted that, to pursue an interim manager, "you have to go through all this proceeding,"

and "[i]t's going to take a long time." (Id. at 93122-24.) Nonetheless, Commissioner Kennedy captured

12 the mood on the Commission by brushing aside Staff's due process concerns: "There has to be a

13 remedy and we have to do something today." (ld at 51 : 1-3 (emphasis added).)

Although the Commission took public comment during the Frontier portion of the agenda, and

although Frontier's representatives responded to the Commissioners' questions, Frontier had limited

opportunity to comment on the amendments, and in any event had no notice of the amendments or their

16 contents prior to their filing after the July Open Meeting had commenced. The July Open Meeting was

17 not, and did not purport to be, an evidentiary hearing. No testimony was taken under oath, and no

18 evidentiary record was created, regarding Staff' s proposed Remedy Plan or the amendments that had
19 . .

been unexpectedly docketed by the Cornmrssioners.

20 In the course of the July Open Meeting, certain Commissioners noted the constitutional

21 impediments to the kind of confiscatory measures that were under contemplation. For instance,

22 Commissioner Olson stated:

23

24

25

Certainly understand Chief Spivey's desire to ... have the company fund it
with their property. Like the Chairwoman mentioned, that's not something
that's within our constitutional authority to require the company to spend
their resources without having the entitlement to recover those expenses
with the return on their investment. (Id. at 41 :6-12.)

26 Later, Commissioner Olson underscored his concerns:

27

28
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3

4

My concern is that it's not our prerogative to take their property.... [T]he
company has constitutional private property rights, and if we do not allow
recovery and issue a ruling that is confiscatory, then the company can
challenge that in the courts, and they will be entitled to obtain both the return
of their investment and the return on it. It is their constitutional right. (Id.
at 103-04:20-3.)

Commissioner O'Connor agreed: "[W]e have to respect, as the constitution demands of us, that ...
5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

[public utility companies] get the benefit of passing through 100 percent of the cost for what we order

you to do, and a profit or return on those costs." (7/13/22 Tr. at 158: 12-17.)

As for Staff's views on the costs of ensuring redundancy and diversity, Staff stated: "I don't

believe the full [responsibility for] redundancy and diversity belongs to Frontier." (Id. a t 141 :l l-14.)

Regarding Frontier's leasing of its fiber strands to Wireless Carriers, Staff stated that responsibility for

redundancy and diversity is determined by the lease agreement. (Id. at 143: 17-21 ("I believe Frontier's

responsibility is to fulfill the obligation based on the contract, and if Verizon wanted redundancy, they

could ask as part of the contract for Frontier to provide redundancy.").) Staff made clear that, given

the uncertainty about who bears responsibility for ensuring redundancy and diversity and the costs of

the improvements, the timeline of the Commission's proposed remedy plan was untenable. (Id. at

144: 15-16 ("Two weeks is not enough to do the investigation[.]").)

On July 27, 2022, notwithstanding the constitutional problems that several Commissioners had

recognized at the June and July Open Meetings, and the views expressed by the Commission's

professional Staff, the Commission issued the Order by a vote of 4-1, adopting the amendments that

had been proposed for the first time at the July Open Meeting.

F .20 The Substance of the Commission ' s Amendments to the Remedy P lan and
Conver sion of the Remedy P lan to a  Remedy Or der .

21

22

23

24

25

26

The Commission's amendments effected several drastic-and onerous-changes to the

Remedy Plan. Among the most problematic were the following: First, instead of requiring Frontier to

identify areas that lack redundancy or diversity, as the Remedy Plan had done, a new Section IX ordered

Frontier to "make all capital improvements" necessary to accomplish redundancy, and to do so

irrespective of whether state or federal funds or any other external source of funding would be available.

In the words of the new Section IX:

27 If Frontier is unable to obtain the state or federal funding outlined in Section III
within 180 days from the effective date of the Commission's Order, Frontier

28
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2

shall entir ely fund (such a s fr om inter na lly genera ted funds, a n equity
infusion, issuing debt,or some combination thereof) all capital improvements
contained in the Capital Improvement Plan and other upgrades necessary to
achieve the required redundancy. (Order § IX (emphasis added).)

3
In practical reality, state and federal funding would not be available within the allotted 180 days

4 given that the timelines of applicable government programs are far longer, in certain cases (such as the

5 federal BEAD program) by more than a year. As for recovery from ratepayers, the amendments made

6 clear that Frontier's obligation to "entirely fund" these capital improvements would apply irrespective

7 of whether the costs might be recoverable from ratepayers, vaguely alluding to costs that might be

8 recovered "if Frontier were to seek recovery of such costs from customers in a rate case." (Order §

9 VIII.) Indeed, Chainvoxnan Marquez Peterson's second revised Amendment No. 2 expressly stated

10

l l

that "if the Company wants to recover costs from customers, it must make the necessary impr ovements

and file a full rate case." (Second Revised Amendment No. 2 at 1 (emphasis added).) More to the

12 point, the amount of the compelled investment-estimated by Frontier to be as much as $40 million

13 for the area serviced by Frontier White Mountains alone-would result (according to the Commission's

14 own Staff) in a surcharge of $78 per month. (7/13/22 Tr. at 138:13-18.) That surcharge alone is more

15 than three times the average Frontier White Mountains customer pays for his or her monthly telephone

16 service, resulting in an overall qua drupling of customers' tab (approximately $100 instead of S25).

17 Such a dramatic escalation in the costs of Frontier's telephone service would sound the death knell for

18

19

20

21

22

23

24

25

such service in the region serviced by Frontier White Mountains, and likely across the entire state.

Second, Section VIII appears calculated to deny Frontier the rate increase that it would be

entitled to receive (even if that rate increase could effectively be passed on to Frontier's customers).

Section VIII requires Frontier to explain, if Frontier were to seek recovery of its costs in a rate case,

why "the Commission should not allocate more of the Company's cost-of-service allocations to non-

Commission jurisdictional customers and/or non-Commission jurisdictional services." (Order §

VIII(7).) Allocating costs associated with the Order's compulsory capital investments to "non-

Commission jurisdictional customers" is just another way of saying that Frontier will be let with the

tab. These other customers have not, and of course will not, agree to pay for costs ordered by the
26 . . . .

Commission, which has no regulatory authority over them. The only ratepayers who could even
27 . . . .

theoretically be ordered to defray the costs of the investments are those intrastate telephone service

28
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l customers wi thin the Commission' s regu lato ry ambi t .  By al locat ing the costs to  o ther  interstate and

2 unregulated services, the Commission is effectively requiring Frontier to  pay those costs i tself.

In di ssent ,  Co mmi ss i o ner  Ol so n ampl i f i ed cer t a i n o f  t he  co ncerns  t ha t  he  and o t her s  had

4 expressed at  the Ju ly Open Meeting, observing that  "the remedy plan as amended by the majori ty could

5 make landline services cost prohibitive such that no one would be willing to  subscribe to  it  any longer."

6 Commissioner Olson fu rther objected that  the Order ' s capi tal  improvements mandate was undertaken

7 "even t ho u gh we do  no t  yet  kno w what  impact  t hi s  might  have o n rat es ." Ins t ead o f  impo sing t he

g mandate f i rs t  and o nly l ater  determining whether  ratepayers  wo u ld o r  co u ld su ppo r t  i t ,  the di ssent

9 a r gu ed  t ha t  t he  C o mmi s s i o n ' s  p r o ces s  s ho u l d  have  been  r eve r s ed- de t e r mi n i ng  t he  r a t e  i mpac t

10 "[b]efore putt ing in place a mandate that  could substantial ly drive up rates for customers."

111. AR GUM ENT
l l

In addition to its practical infirmities, the Order is legally deficient and should be set aside for

12 two independent reasons. First, the Order was issued without affording Frontier due process or abiding

13 by go verning admini s t rat i ve pro cedu re u nder  Ar i zo na l aw. Seco nd,  even i f  t he  Co mmi ss i o n had

14 fo l l o wed pro per  pro cedu re,  t he  Order  i s  u nl awfu l ,  u nreaso nabl e ,  and u nsu ppo r t ed by su bs t ant i a l

15

16

evidence. The Commission shou ld immediately vacate the Order .

A.

17

18

The  O r de r  Wa s Issue d  Wit hou t  Affo r d ing  F r on t ie r  Due  P r oc e ss o f  L a w o r
Ab id in g  b y G o v e r n in g  Ad m in ist r a t iv e  P r o c e d u r a l R e q u ir e m e n t s.

1 . The  C om m ission  G a ve  F r on t ie r  No  No t ic e  o f ,  o r  Me a n ingfu l O ppor t un it y
to Be Hear d Regar ding, the Amendments to the Remedy P lan.

19

20

21

22

23

24

25

26

Both the U.S. and Arizona Constitutions provide that "[n]o person shall be deprived of ...

property without due process of law." U.S. Const. amend. V, Ariz. Const. art. II, § 4. Procedural due

process requires (i) timely and adequate notice, (ii) "the opportunity to be heard ... at a meaningful

time and in a meaningful manner," (iii) an "effective opportunity to defend by confronting any adverse

witnesses and by present ing [one' s]  own arguments and evidence o ral ly," ( iv)  the r ight  to  personal ly

appear before the official making the final determination, and (v) an impartial decisionrnaker who relies

"solely on the legal  ru les and evidence adduced at  the hearing." Goldber g v. Kelly, 397 U.S. 254, 267-

70 (1970). When assessing the adequacy of an administrative proceeding, courts must consider the

private interest at stake, the trade-offs between the risk of deprivation of such interest and additional
27

28
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2

3

4

safeguards, along with the government's interests. See Mathews v. Eldridge, 424 U.S. 319, 335

(1976). Public utilities brought into contest with the state in quasi-judicial rate-setting proceedings are

entitled to be fairly advised of what the government proposes and to be heard by the government before

it issues its final command. See, e.g, Fed. Power Comm 'n v. Nat. Gas Pipeline Co. of Am., 315 U.S.

575, 586 (1942), S. Pac. Co. v. Ariz. Corp. Comm 'n, 98 Ariz. 339, 347-48 (1965) ("Other courts have5

9
253,

l l

6 held that if a commission is exercising a judicial or quasijudicial function due process of law requires

7 that there be a hearing before a decision. [T]he Commission [is not authorized] to enter an order

g without a hearing at which a party may introduce evidence and have a decision according to law.")

(internal citations omitted), Oncer Elec. Delivery Co. LLC v. Pub. Util. Comm n 0/ Texas, 406 S.W.3d

10 268 (Tex. App. 2013) (procedural due process violated where Texas public utility commission

"did not provide any statutory, rule-based, or precedential support or analysis to support [a] finding in

its order").
12

13

14

15

16

17

18

19

20

21

22

23

24

In addition to constitutional due process, Frontier was also entitled to procedural protections that

arise under Arizona statutes. The terms of the proposed amendments to the Remedy Plan-especially

the enforceable mandate that Frontier utilize its own assets to "entirely fund" extensive capital

improvements to its network before any determination of what the costs would be and whether they

would be recoverable--effectively converted the proceeding to a "contested case" under A.R.S. § 41-

1001(6), triggering certain procedural requirements under Arizona law, such as a hearing on 20 days'

notice, a short and plain statement of the matters asserted, the right to respond and present evidence,

and the construction of a fulsome and reliable evidentiary record. See A.R.S. § 41-1061 et seq.5

Title 40 of the Arizona Revised Statutes likewise provides procedural protections. Although

Title 40 affords the Commission authority to investigate and hold hearings involving public service

corporations such as Frontier, see A.R.S. § 40-241 et. seq. (Chapter 2, Article 3), the Commission

cannot dispense with due process in doing so. Rather, Article 3 requires the issuance of a complaint, a

hearing, and ten days' notice before such hearing. A.R.S. §40-246. And at any such hearing the party

25

26

27

5 Pursuant to A.R.S. § 411067, the provisions ofA.R.S. 41-1061 to -1067 (Title 41 Chapter 6 (Adjudicative Procedures),
which are part of the Arizona Administrative Procedure statutes) apply to all agencies exempted from Title 41 Chapter 6
Article 10 (Uniform Administrative Hearing Procedures) as provided in A.R.S. § 41-1092.02. The Arizona Corporation
Commission is listed in the exemptions and therefore subject to A.R.S. 411061 to -1067.

28
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2

3

4

5

complained of (here, Frontier) has the right to be heard in person or through an attorney and to introduce

evidence at the hearing. A.R.S. §40- 247.

The "proceedings" that led to the issuance of the Order did not remotely satisfy any of these

requirements, and thus violated Frontier's constitutional and statutory due process rights. As an initial

matter, the July Open Meeting was not an evidentiary hearing. No evidence was introduced, whether

in the form of competent documentary evidence or sworn testimony. While Chief Spivey and others6

l l

7 were permitted to make oral statements against Frontier, Frontier was given no formal opportunity to

g respond to them or to offer alternative evidence that might counter the statements that were made. See,

9 e.g., S. Pac., 98 Ariz. at 347 (party "was entitled to introduce evidence at a hearing to establish that its

10 service was reasonable and adequate and to have an impartial [determination] on the evidence"). No

objections or offers of proof were permitted, and no proposed findings or exceptions were authorized,

12 except to the extent that Chief Spivey was encouraged to propose certain amendments to the Remedy

Plan (again without notice), which the Commission then adopted virtually wholesale. In sum, the
13

14

15

16

Commission's process was unfair, one-sided, and contrary to Arizona law, depriving Frontier of its

right "to respond and present evidence and argument on all issues involved." A.R.S. § 41-I061(D).

Thus, it was impossible for the Commission to make findings of fact "based exclusively on the evidence

and on matters officially noticed." A.R.S. §41-l06l(H).

17 In all events, Frontier was given no notice, much less the statutorily required 20 days' notice,

18 of the "time, place and nature" of the hearing, the "particular sections of the statutes and rules

19 involved," or a "short and plain statement of the matters asserted." A.R.S. § 41-1061(B). Thus,

20 Frontier was deprived of its inability to even prepare to contest the charges and accusations lodged

21

22

23

24

25

26

27

against it. Frontier was ambushed.

Indeed, the conduct of the July Open Meeting did not even comport with Arizona's open

meeting laws. Those laws demand that an open meeting agenda "list the specific matters to be

discussed, considered or decided at the meeting." A.R.S. § 38-43l.02(H). While Staff's proposed

Remedy Plan had been docketed the day before the July Open Meeting, no notice was given that the

Commission contemplated a wholesale and punitive revision of the Remedy Plan until hours after the

July Open Meeting commenced. Thus, the Commission's agenda did not provide "such information

28
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2

3

4

5

6

7

as is reasonably necessary to inform the public of the matters to be discussed or decided." A.R.S. §

38-43 l.09(A), see also E. Valley Inst. 0/Tech. v. Mahoney, 2018 WL 1004279, at *3 (Ariz. Ct. App.

Feb. 22, 2018).

The flaws in the Commission's process are not curable without affording Frontier the process

that is due. As Arizona courts have recognized, the Commission lacks jurisdiction to enter an order

when it has failed to follow necessary procedural requirements in a contested case, the jurisdictional

defect renders the Commission's order void rather than voidable. See, e.g., Johnson Utilities, L.L.C.

v. Ariz. Corp. Comm 'n., 249 Ariz. 215, 228 (2020) ("[B]efore the Commission may issue an order8

9 appointing an interim manager, it must provide a [public service corporation] with basic due process

10 protections, including notice, a hearing, and the opportunity to present evidence and cross-examine

witnesses."), S. Pac., 98 Ariz. at 348 ("The Commission's decision of June 3, 1964, attempts to apply

15

21

11
12 petitioner's property to public use without a showing that it was necessary because the service had

become inadequate. It suffers from the defect that it unconstitutionally deprives petitioner of its
13

property without due process of law. It is a nullity."), Gibbons v. Ariz. Corp. Comm 'n, 95 Ariz. 343,
14

347 (1964) (finding Commission order void for failure to provide "adequate notice of proceedings to

persons whose interests are affected thereby" and "full opportunity to be heard"), Arizona Corp.
16

Comm 'n v. Pae. Motor Trucking Co., 97 Ariz. 157, 160 (1964) (Commission exceeded its jurisdiction
17

by terminating common carrier's certif icate of convenience in contravention of Arizona procedural

18
law),Application of Trico Elec. Coop. Inc., 92 Ariz. 373, 380 (1962) (Commission exceeded its

19 jurisdiction by expanding Tucson Electric's service area in absence of a hearing). Accordingly, the

20 Order is void and should be vacated.

2. The Commiss ion Failed to Ident ify Any Applicable Legal Gbligat ions or
Vio lat ions  Thereof.

22

23

24

25

26

27

28

Due process likewise requires that a regulated entity be put on notice of its regulatory

obligations and, when subjected to coercive and enforceable remedial action, apprised of the alleged

manner in which those obligations were violated. See Elia v. Arizona State Bd ofDenta/ Examiners,

168 Ariz. 221, 228 (Ct. App. 1990) ("Due process assures an individual notice of the charges prior to

commencement of a hearing so that the person charged has a meaningful opportunity for explanation

and defense."). The Order is deficient in both respects.
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6

7

8

9

10
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12

1 3

14

15

16

17

18

19

20

21

22

23

24

25

26

The Order does not identify any specific legal obligations owed by Frontier, much less identify

any violations of them. Other than invoking the Commission's enforcement powers, the only law

referenced in the Order is A.R.S. §40-32 l(A). But that statute merely constitutes a general legislative

delegation of authority to the Commission to regulate public service corporations, it does not purport

to impose any particular regulatory obligation on such corporations. Invocation of that general

authority-which Frontier of course does not contest-does not put Frontier on notice of any regulatory

obligations it allegedly violated. See Sulger  v. Ariz. Corp. Comm 'n, 5 Ariz. App. 69 , 73 -74  (1967)

(Commission violated due process by failing to set forth specific violations in final order revoking

licensee's certificate of convenience and necessity).

The Order appears to assume that Frontier is required, as regulatory matter, to ensure

"redundancy" and "diversity" across their network, without any clear explanation of what

entails. This would be an entirely new requirement for carriers operating in Arizona. The potential

cost  o f  implement ing an i l l -defined redundancy and diversi ty standard is prohibi t ively expensive fo r

Frontier and would raise similar issues for many if not all other carriers in the state if applied in an

evenhanded manner. Given the scope and expense associated with imposing any such obligation, it

should have been promulgated through a notice-and-comment rulemaking process, and applied on a

neutral basis across the industry, rather than through a pseudo-enforcement proceeding focused on an

individual market participant. See CalifOrnia  Trout v. F.E.R.C., 572 F.3d 1003, 1022 (9th Cir. 2009)

("We generally expect agencies to deal consistently with the parties or persons coming before them."),

Henr y v. I.NS., 74 F.3d 1, 6 (1st Cir. 1996) ("An agency cannot merely flit serendipitously from case

to case, like a bee buzzing from flower to flower, making up the rules as it goes along.").

Although the Order purports to define the concepts of redundancy and diversity, the

"definitions" that are offered raise many more questions than they answer. The Order's "Findings of

Fact" sect ion states: "Network route redundancy means a nehvvork has more than one means of

connecting between two points." (Order, Findings of Fact, 1] 5.) It then further states: "Network route

diversity refers to a routing configuration that includes an additional connection going from Point A

and terminating to Point B in such a manner that neither location is constrained by a single access27

28
17



l

2

3

point." (Ia'.) Both definitions are exceedingly vague and leave essential matters unclear, such as what

kind of back-up systems would be required and in which locations (in the case of redundancy), and

what kind of routing configuration would be required by the Order's abstract "Point A to Point B"

4 construct (in the case of diversity). The existence of such fundamental questions only underscores that,

5 to the extent the Commission wishes to impose redundancy and diversity requirements, it sbould do so

6 pursuant to a reasoned rulemaking process applicable to the entire industry in which key technical and

7 feasibility considerations are adequately addressed. As it stands, Frontier is left guessing how to ensure

g its compliance with these exceedingly vague standards-yet another due process problem. See State

9 v. McMahon, 201 Ariz. 548, 551 (Ct. App. 2002) (due process requires that "'the language of a statute

10 convey a definite warning of the proscribed conduct"') (quoting Fuenning v. Superior Court, 139 Ariz.

11 590, 598 (1983)).

B .
12

The Order Is  Unlawfu l, Unreasonable, and Unsupported by Substant ial
Ev idence.

13
1. The Order Is  Unsupported by Anv Ev idence, Much Less " Substantial

Ev idence."14

15

16

17

18

19

20

21

To pass constitutional muster, a final order issued by a rate-setting body must be "supported by

substantial evidence." In re Permian Basin Area Rate Cases, 390 U.S. 747, 792, 808 (1968) (upholding

agency order only after concluding that "each of the order's essential elements is supported by

substantial evidence"), see also Jersey Cent. Power & Light Co. v. FERC, 810 F.2d I 168, 1181-82

(D.C. Cir. 1987) ("When the Commission conducts the requisite balancing of consumer and investor

interests, based upon factual findings, that balancing will be judicially reviewable and will be affirmed

if supported by substantial evidence."), Sun City Home Owners Ass n v. Ariz. Corp. Comm 'n,496 P.3d

421, 425 (Ariz. 2021) (courts may disturb a Commission decision based on findings of fact that are
22

arbitrary, unlawful, or unsupported by substantial evidence).

23 Here, the Order is devoid of any such support. As noted above, the Commission did not even

24 try to create an evidentiary record at the July Open Meeting, much less one that would satisfy the

25 requirements of A.R.S. § 41-1061 (governing contested cases) or §§ 40-246 and 40-247 (governing

26 hearings relating to public service corporations). Frontier's inability to present evidence was especially

27
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3

egregious given that Frontier operates in an extremely specialized field requiring the input of qualified

experts, not impassioned laypeople (such as Chief Spivey and the other public officials who spoke).

The lack of an evidentiary record led directly to a substantively flawed Order-one in which

But the

l l

4 the Commission adopted amendments based on a mistaken view of the facts. The Commission

5 approached the June and July Open Meetings, after listening to Chief Spivey, St. Johns Mayor Udall,

6 and Assistant Fire Chief Kirk, with the assumption that Frontier had somehow done something wrong

7 in connection with the June ll vandalism or the restoration efforts that followed it.

g Commission's own professional Staff repeatedly and emphatically said otherwise. (7/12/22 Tr. at

9 44:22-24 ("The company, based on that incident, did not do anything wrong. Absent somebody

10 shooting at their fiber - I don't know - they would not be here"), id. at 46: 17-22 ("I don't know if you

have some other questions for me based on the technical [sic] and the fact that the burden of proof [for

12 an OSC] will be on Staff to show that Frontier did something wrong. And today sitting here, Madam

Chair, Commissioner, it's very challenging and difficult for me to prove that."), id. at 82:13-16 ("I
13

hope the Commission will not direct us to do an [interim manager] because it becomes - an interim

14 [sic], I would have to show that [Frontier] did something wrong.").) The Commission also seemed to

15 believe that Frontier's customers faced challenges in reaching 91 l. But in fact, Frontier's customers

16 were unable to connect with 91 1 for approximately one hour, the larger 91 l connection issues were

17 suffered by wireless customers, not Frontier's. Finally, the Commission seemed to assume that Frontier

18 was responsible for maintaining Wireless Carriers' networks, perhaps led astray by the comments of

19 St. Johns Mayor Udall, who incorrectly asserted: "[T]hey didn't meet their obligations to their number-

20 one customer, which is Verizon Wireless." (Id. at 23:5-6.) But Frontier's only obligation to the

21

22

23

24

25

26

27

Wireless Carriers is to provide the services set forth in the parties' contract, not to interfere with

Wireless Carrier's management decisions about ensuring redundancy that the Wireless Cancers may

or may not elect to purchase or otherwise obtain.

The lack of an evidentiary record not only contributed to these mistaken understandings, but

also led to significant evidentiary omissions that should have informed the Commission's decision-

making. Most critical here, as Commissioner Olson noted in dissent, was the absence of any evidence

concerning the recoverability of the Order's compelled investment costs in the rate base. Had Frontier

28
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4

5

been afforded an opportunity, with meaningful notice, to offer its own evidence and testimony, the

record would have shown that there is no prospect of recovering from ratepayers the estimated $40

million investment in redundancy and diversity. Frontier would have shown the prohibitive costs on a

per-customer basis, and that a significant percentage of its existing customers would simply cancel

their service and choose a cheaper alternative, rather than acquiesce to the increase.

2.6

7

8

Even if Due Process and Arizona Administrative Procedure Had Been
Followed, the Order Is Substantively Unlawful and Unreasonable.

i . The Order's "Forced Investment"  Mandate Is an Uncompensated
Takings, in Violation of the U.S. and Arizona Constitutions
(Section lx).

9

17

Both the U.S. and Arizona Constitutions prohibit the state from taking private property without

10 just compensation. U.S. Const. amend. V ("nor shall private property be taken for public use, without

l l just compensation."), Ariz. Const. art. II. § 17 ("No private property shall be taken or damaged for

12 public or private use without just compensation having first been made[.]"). With respect to rates and

13 orders promulgated by the Commission, the Arizona Constitution specifically provides that the

14 Commission "shall ... prescribe just and reasonable rates and charges to be made and collected, by

15 public service corporations within the state for service rendered therein[.]" Ariz. Const. art. XV, § 3

16 (emphasis added).

As the Commission correctly recognized at the July Open Meeting, the Arizona Constitution

18 thereby ensures that the Commission exercise its regulatory mandate without conscripting public

19 utilities into forced investments with no prospect of earning a return, sticldng investors with the bill.

20 (See, e.g., 7/12/2022 Tr. at 103:22-l04:3 (Com. Olson: "[T]he company has constitutional private

21 properly rights, and if we do not allow recovery and issue a ruling that is confiscatory, then the company

22 can challenge that in the courts, and they will be entitled to obtain both the return of their investment

23 and the return on it. It is their constitutional right."), id. at 41 :7-12 (Com. Olson: "Like the Chairwoman

24 mentioned, that's not something that's within our constitutional authority to require the company to

25 spend their - their resources without having the entitlement to recover those expenses with the return

on - on their investment."), id. at 11514-8 (Com. Olson: "If we mandate that they make these

26 improvements and they don't have funding for it, then they are constitutionally entitled to recover that

27 funding with adjustments in the rate of return."), 7/13/2022 Tr. at 158:12-20 (Com. O'Connor: "[W]e
28

20



l

2

3

have to respect, as the constitution demands of us, that ... you do get the benefit of passing through

100 percent of the cost for what we order you to do, and a profit or return on those costs. We've got to

keep [Frontier] in business because if you are not in business then there's not only [10 redundancy,

5

23

4 there's no phone service at all, right'7").)

Both the United States Supreme Court and the Arizona Supreme Court have long recognized

6 the force of these constitutional requirements in the context of regulation of public utilities. See, e.g.,

7 Fed. Power Comm 'n v. Hope Nat. Gas Co.,320 U.S. 591, 603 (1944) (recognizingthat apublic utility's

g return "should be sufficient to assure confidence in the financial integrity of the enterprise, so as to

9 maintain its credit and attract capital"), Duquesne Light Co. v. Bczrasch,488 U.S. 299, 308 (1989) ("If

10 the rate does not afford sufficient compensation, the State has taken the use of utility property without

11 paying just compensation and so violated the Fifth and Fourteenth Amendments."), Simms v. Round

12 Valley Light & Power Co., 80 Ariz. 145, 149 (1956) ("It is elementary that a public utility subject to

13 regulation and fixing of rates is entitled to realize a fair and reasonable profit from its operation in the

service of the public.").

14 Likewise, in Amener Services Co. v. FERC, the D.C. Circuit considered the constitutionality of

15 an agency order that, the petitioners argued, compelled transmission owners to construct, own, and

16 operate certain generator facilities "without compensatory network upgrade charges-thus forcing

17 them to accept additional risk without corresponding return." 880 F.3d 57 l, 573 (D.C. Cir. 2018). The

18 court remanded the matter to FERC for its failure to adequately respond to petitioners' concerns about

19 "why their current investors should be forced to accept risk-bearing additions to their network with

20 zero return." Id. at 582. The court found that the transmission owners had raised "serious statutory

21 and constitutional concerns with respect to the effect of compulsory generator-funded upgrades on their

22 business model." Id.,see also Jersey Cent.Power & Light Co., 810 F.2d at 1172.

Similarly, in Jersey Central Power & Light Co., the D.C. Circuit rejected FERC's rate-setting

24 order for failure to grant the utility a hearing and for excluding from its prescribed rate base

25 unamortized portions of a $397 million investment in a nuclear generating station. 810 F.2d at I 171

26 As the court stated:

27 Faced with the claim that the rate order was inconsistent with the
Commission's statutory responsibility to provide just and reasonable rates

28
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l

2

3

and with the constitutional prohibition against uncompensated takings, the
Commission briefs advance a legal theory which, if adopted by this court,
would immunize virtually all rate orders from this type of challenge. The
Commission's theory flies in the face of every Supreme Court decision that
addresses this subject, and we are bound to reject it. Id. at 1169-70.

4 Here, the Commission's Order runs afoul of these constitutional protections. In particular,

5 Section IX will force Frontier to expend an estimated $40 million before the Commission has even

6 considered, much less ensured, that the costs will be recoverable from ratepayers. In this respect, the

7 Order is just like the agency decision that was rejected in Jersey Central, where the D.C. Circuit held

g that the petitioner was "entitled to a hearing at which it would have the opportunity to prove its

9 allegations and demonstrate that the end result of the Commission's orders violated statutory and

constitutional standards." Id. at l 172.
10

l l

12

13

14

15

The Order is non-committal on whether the Commission, in exercising rate-making authority,

wi l l perm it Frontier to recover the costs of the investment compelled by Section IX. At various points

in Section VIII, the Order speaks in equivocal language about the nature and amount of costs Frontier

would seek to recover "if Frontier were to seek recovery of such costs from customers in a rate case."

(Order, § VIII, 115, see also id. 115(c), 6, 7.) The Order even threatens that, "if Frontier were to seek

recovery of such costs from customers in a rate case," the Commission might "allocate more of the

16 Company's cost-of-service allocations to non-Commission jurisdictional customers and/or non-

17 Commission jurisdictional services"-a questionable exercise of the Commission's authority and a

18 clear indication that, if Frontier were to seek recovery of its compelled investment, it should expect

19 resistance from the Commission in recovering the costs from intrastate services. (Id. 117.)

20 More concerning, however, is that there is no practical way for Frontier to recover this

21 magnitude of costs through a subsequent rate case. As Commissioner Olson recognized in dissenting

22 from the Order, "the remedy plan as amended by the majority could make landline services cost

23 prohibitive such that no one would be willing to subscribe to it any longer." And even for those

24 consumers who can afford the increased rates, many would be likely to terminate their Frontier service

25 in favor of other more cost-effective alternatives. As a result, there is no real prospect that Frontier

26 could recover S40 million through a subsequent rate case. The Order's mandate that Frontier incur

27 these costs today, and worry about recovery of those costs later, gets things exactly backwards,

28
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l

2

threatening the very kind of constitutional injury that caused the D.C. Circuit to remand similar matters

to FERC in Ameren and Jersey Central.

3

The4

5

6

7

The Commission's apparent intent to allocate some of the costs of the investment to "non-

Commission jurisdictional" customers or services provides no solution. (Order § VIII.)

Commission has no jurisdiction or ability to require Frontier to make investments for interstate and

other services the Commission does not regulate.6 Nor does the Commission have authority to shift

the cost of its mandated expenditures to companies and consumers over which it has no jurisdiction-

e.g, wireless carriers or broadband service providers and their customers. Any "allocation" of costs to8

9 customers or services over which the Commission lacks jurisdiction is just another way of ensuring

that it is Frontier who will pay, again resulting in an uncompensated taldng.
10

i i .
l l

The Order Singles Out Frontier for Punitive Treatment, in
Violation of the Equal Protection Clauses of the U.S. and Arizona
Constitutions.

12

13

14

15

16

The Order's constitutional iniinnities are not limited to the Takings Clause, but also violate

equal protection principles. The U.S. Constitution guarantees that "[n]o State shall make or enforce

any law which shall ... deny to any person within its jurisdiction the equal protection of the laws."

U.S. Const., amend. XIV, § 1. The Arizona Constitution contains an identical prohibition. Ariz. Const.

art. 2, § 13. Moreover, under the Arizona Constitution, the Commission also has an obligation to issue
17

18

19

20

"reasonable orders." Ariz. Const. art. XV, §3.

The Order's singular focus on Frontier offends these principles. As noted above, Frontier is

hardly the only canier whose network has suffered from occasional service disruptions, with resulting

outages in the 911 system. Indeed, the very same issues are the subject of proceedings relating to

21

22

23

24

25

26

27

6 See also In the Matter of Re5Iorilig Internet Freedom, WC Docket No. 17-108. Declaratory Ruling Report and Order,
FCC 17-166 (rel. Jan. 4, 2018) at 1] 18 ("We reinstate the information service classification of broadband Internet access
service."),vacated in part on other grounds byMozilla Corp. v. FCC. 940 F.3d 1, 35 (D.C. Cir. 2019) (upholding the FCC's
classification of broadband Internet access as an "information service"), Vonage Holdings Corporation Petition for
Deelaratoty Ruling Concerning and Order of the Minnesota Public Utilities Commission WC Docket No. 0321 I,
Memorandum Opinion and Order. FCC 04-267 (rel. Nov. 12 2004)11 l & n. 78 (confirming that interconnected VoIP is
not subject to traditional telephonic company regulations), Minnesota PUC v. FCC,483 F.3d 570 (Sth Cir. 2007) (affirming
Vonage order) Charter Advanced Services. LLC v. Lange, 903 F.3d 715 719 (8th Cir. 2018) ("In the absence of direct
guidance from the FCC," interconnected VoIP service should be treated as an "information service."), Geier v. American
Honda Motor Co. Inc., 529 U.S. 861, 873 (2000) (conflict preemption applies where a state law "stands as an obstacle to
the accomplishment and execution of the full purposes and objectives of Congress-whether that 'obstacle' goes by the
name of conflicting contrary to rcptnance difference irreconcilability, inconsistency violation curtailment,
interference, or the like") (internal citations omitted).
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11

l CenturyLink, by far the largest local exchange can'ier in Arizona. However, the Commission has

2 treated that company far differently, and has not subjected it to the same redundancy and diversity

3 obligations (and associated compulsory expenditures) that the Order imposes on Frontier. Given the

4 absence of any evidentiary record generated by the proceedings leading to the Order, there is no basis

5 at all, much less a basis supported by substantial evidence, for this differential treatment. This is

6 especially so given Staff's emphatic view, expressed to the Commission, that "what happened on June

7 1 l ... is not the company's fault," and "the company ... did not do anything wrong." (7/12/2022 Tr.

g at 44:19-23.) As a result, treating Frontier differently from CenturyLink regarding the 91 l issues is

9 unreasonable and violates Frontier's right to equal protection under the law. See Waltz Healing Center

10 Inc. v. Arizona Department ofHeallh Services,245 Ariz. 610, 616, 433 P.3d 14, 20 (App. 2018) ("The

right of equal protection is a guarantee 'that persons in like circumstances and like conditions be treated

12 equally."') (quoting Book-Cellar, Ine. v. City 0fPhoenix, 150 Ariz. 42, 45 (App. 1986)),see also U.S.

Const. amend. XIV, Ariz. Const. art. II, § 13.
13

i i i .
14

The Order's Point of Interconnection Mandate Is Beyond the
Commission's Authority and Unlawfully Interferes With Frontier's
Management.

15
Section I instructs Frontier to establish a point of interconnection, or "POL" at a specific point

16

17

21

dictated by Con tech. This mandate is unlawful and unreasonable in various respects.

First, there is a pending petition at the FCC regarding the appropriate POIs between local

18 exchange carriers and state 91 I providers, and the FCC's ruling will control that issue.7 As a result,

19 the directive set forth in Sectional is preempted by federal law. See e.g.,Qwest Corp. v. Arizona Corp.

20 Comm 'n, 567 F.3d 1109, 11 12 (9th Cir. 2009) ("The [Telecommunications] Act's language, history,

and purpose, in addition to the overwhelming majority ofjudicial and administrative decisions on the

22 matter, persuade us that state commissions may not impose Section 271 access or pricing requirements

23

24

in the course of arbitrating interconnection agreements.").

Second, due to the absence of any evidentiary record, there is no reasoned basis for the

25 Commission's conclusion that Corntech's POI is the most appropriate or cost-effective. The failure to

26

27

7 See Public Safety and Homeland Security Bureau Seeks Comment on Petition for Rulemaking Filed by the National
Association otState 91] Administrators, Public Notice, PS Docket No. 21-479 DA 21 -l 607 (Dec. 20, 2021 ), citing Petition
for Rulemaking Alternatively, Petition for Notice of Inquiry et al. CC Docket No. 94102 ct al. (filed Oct. 19, 2021).
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l

2

3

4

5

6

conduct any such analysis is particularly troublesome given that, now that Frontier has connected with

Comtech's POI in compliance with the order, it will incur approximately $60,000 per month (or

$720,000 per year) on an indefinite basis simply to maintain the connection. Here, too, the Order

provides no mechanism for Frontier to recover these costs, again leading to an uncompensated taking.

At a minimum, Section I 's instruction that Frontier spend an undetermined amount, and incur

potentially substantial ongoing expenses, without considering less costly alternatives or ensuring

recovery of those costs is unreasonable, in violation of the Commission's state constitutional obligation7

g to issue only "reasonable orders." Ariz. Const. an. XV, § 3.

9 Third, Section I's POI directive amounts to unlawful management interference, the

10 Commission does not have authority to mandate specific network configurations. See Am. Cable

11 Television, Inc. v. Ar izona Pub. Serv. Co., 143 Ariz. 273, 276-77 (Ct. App. 1983) (Commission lacked

12 jurisdiction over public utility's agreement licensing surplus telephone space for cable network

14

13 connections).

Finally, the POI mandate is yet another example of the Order's violation of equal protection

principles. As Arizona has managed the transition to Con tech as the state's new 911 administrator,

15 more than 20 local exchange carriers will be required to connect with Con tech. Among these carriers,

16 however, only Frontier has been ordered to connect at the specific POI dictated by Con tech. Other

17 carriers will have the opportunity to negotiate mutually agreeable and potentially less costly resolution

18 of the POI locations with Con tech. There is no reasoned basis for this differential (and punitive)

19 treatment of Frontier. See Waltz Hea ling, 245 Ariz. at 616.

20 I v . C O NC L USI O N

21

22

23

24

25

For the reasons set forth above, the Order is the product of a fundamentally flawed process, and

is facially unlawful, unreasonable, and unsupported by substantial evidence. These procedural and

substantive infirmities require its immediate vacate. Frontier stands ready to work with the

Commission and its Staff to develop a viable and fair remedy plan that, in contrast to the Order, will

serve Arizona citizens' legitimate expectation of safe and reliable 911 access.

26

27

28
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RESPECTFULLY SUBMITTED this 23rd day of September 2022.

SNELL & WILMER LLP

s/Michael Patten
Michael W. Patten
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, AZ 85004-2202
(602) 382-6000
mpatten@swlaw.com

Attorneys for  Frontier

MILBANK LLP
Scott A. Edelman
Grant R. Mainland
Mil bank LLP
55 Hudson Yards
New York, NY 1000 l
(212) 530-5000
sedelman@milbank.com
gmainland@milbank.com
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1 0

11

APPLICATION FOR REHEARING
OF DECISION NO. 78718(ORDER
AMENDING DECISION no. 78645;1

1 2

1 3

"Frontie1") hereby apply, pursuant to A.R.S. § 40-253 and A.A.C. R14-3-111, for rehearing of

I
.

. .

Citizens Telecommunications Company of the White Mountains, Inc. d/b/a Frontier

14 Communications of the White Mountains, Citizens Utilities Rural Company, Inc., Frontier

15 Communications of the Southwest Inc., and Navajo Communications Company, Inc. (collectively,

1 6

17 Decision No. 1864§78718, issued by the Arizona Corporation Commission (the "Commission") on

1 g Jul-ye-21September 20, 2022 (the "Amended Order").

.

19

20

2 1

22

23

24

The Amended Order modifies Decision No. 78645, issued by the Commission on July 27,

2022 (the "Original Order"), by removing a requirement that Frontier disseminate its

Emergency Response Plan to public safety agencies and the State 911 Office. The Amended

Order provides that "all other aspects" of the Original Order "shall remain in effect."

Frontier supports the amendment set forth in the Amended Order. but maintains the

objections to the Original Order expressed in Frontier's Application for Rehearing of Decision

No. 78645. dated August 16, 2022 (the "August 16 Application"). Accordingly, Frontier hereby

I
I
I
I
I
I
I
I
I



submits this Application for Rehearing of the Amended Order solely to preserve its procedural

h oditying its Augy 16 Application only to remove its prior objection to the Emergency

Response Plan dissemination requirement. which the Amended Order has resolved. A redline

parson reflecting the changes between the August 16 Application and this Application is

attached as Exhibit A hereto.

The Original Order, as modified by the Amended Order (together. the "Order"). should

I
I
I
I
I
I
I

.

remedy plan that will accomplish, rather than undermine, the Commission's legitimate goal of

1

2

3

4

5

6

7 be  se t as i de  for  tw o i ndependent r easons .

8 First, the Commission issued the Order without affording Frontier due process of law

9 or abiding by governing administrative procedural requirements under Arizona law.

10 • Second, the Order is unlawful, unreasonable, and unsupported by substantial evidence.

11 The Order also will have several adverse practical impacts that are not in the public interest. For all

12 of these reasons, Frontier respectfully requests that the Commission vacate the Order in its entirety so

13 that Frontier can work with the Commission and its Utilities Division Staff ("Staff") to develop a

14
15 ensuring safe and reliable 91 l access for the people of Arizona.

16

17

18

19

20

21

2 2

2 3

2 4

2 5

2 6
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l 1. P R ELIM INAR Y STATEM ENT

2

(Decision No. 78495 at 16:19.) Since that time, Frontier has filed

Frontier understands the importance of reliable access to emergency services through 911 for

3 Arizona residents. And Frontier shares the Commission's concerns about the tragic ramifications for

4 the communities of Apache and Navajo counties resulting from the felonious act that was perpetrated

against Frontier's network on June ll, 2022. Before that senseless act of vandalism, Frontier had

5 been working closely with Sta ff to develop and implement an 11-step plan to help protect against

6 future outages (the "Interim Remedy Plan"). The Commission approved the Interim Remedy Plan on

7 March 2, 2022, at which time the Commission acknowledged that Frontier was "making a concerted

8 effort to rectify this situation."

9 three compliance filings on this docket in response to the March 2 order detailing the improvements

Frontier has been making to its network, along with its efforts to evaluate further measures that can

10 be taken.! The only thing that changed between the Commission's approval of the Interim Remedy

ll Plan and its issuance of the Order was that a scofflaw deliberately fired a weapon at Frontier's fiber

12 optic cable in multiple locations-an attack which outraged Frontier as much as it did local residents.

13 F1ontier's efforts to protect against future outages continued following the attack on its

14 network. When an unidentified individual fired a shotgun into Frontier's fiber optic cable, Frontier' s

landline customers' ability to reach 911 was disrupted for approximately one hour, when Frontier was

15 fixing the cable. Wireless service provided by other carriers such as Verizon ("Wireless Carriers"),

16 who contract with Frontier for Ethernet data services, suffered a longer outage of approximately two

17 days. This failure of the wireless service had a number of tragic consequences that were the subject

lg of the Commission's open meetings in June and July and a town hall held in St. Johns, Arizona. In

19 the meantime, Frontier has continued to collaborate with Staff in implementing the 11-step Interim

Remedy Plan, and did not object to the final remedy plan (the "Remedy Plan") that Staff presented

20 for the Commission's approval at the July 12-13 opening meeting. (Dkt. No. E000020073.)

21 This time, however, instead of endorsing this constructive process, the Commission adopted a

22 series of coercive amendments to the Remedy Plan that-if allowed to stand-will have harnNul

23 consequences for Arizona and its residents. Chief among them is that, according to the analysis of

2 4
! The compliance filings in question call be located on the docket at Nos. E000018573 (Apr. l, 2022), E000018986 (Apr.
27, 2022), and E000019278 (May 16, 2022).



1 the Commission's own professional Staff, the Order's compelled investment in "redundancy" and

2 "diversity" likely would result in a surcharge of $78 per month. (7/13/22 Tr. at 138:13-18.)2 That

3 surcharge alone is more than thr ee times the average customer's monthly telephone service bill in the

4 affected area.3 Frontier has no market over to re uire such increased char es, articularl iven thep q g p y g

5 wide array of wireless services and other communications technologies available to consumers in

6 today's  market . Frontier's customers would likely drop their service in droves in the face of a

7 qua drupling of their monthly tab, even if they did not want to do so. As one Commissioner noted at

8 an open meeting, "We've got to keep you guys in business because if you are not in business then

9 there's not only no redundancy, there's no phone service at all." (7/13/22 Tr. at 158:17-20.) If the

10 Order is allowed to stand, either Frontier White Mountains will be driven out of business, or

11 customers will cancel their service. Either way, there will be "no phone service at all."

12 To the extent the Order requires Frontier to pursue state or federal funding to finance the

project, that protection is illusory because the Order requires Frontier to self-fund the investment
13

within 180 days of the Order (i.e., in December 2022), whereas the governmental funding programs
14

referenced in the Order are on fundamentally different timetables. Awards for the NTIA's Enabling
15

Middle Mile Broadband Infrastructure Program will not be identified until March 2023-two months

Awards  for the NTIA Broadband
16

after the Order's deadline for Frontier to begin self-funding.

17 Equity, Access, and Deployment Program are expected to be announced beginning in the fourth

18 quarter of 2023-some as much as a year or more after the self-funding deadline. Becau se the

19 self-funding would need to commence before such grants are announced, the Order could preclude

20 the use of such grant money, resulting in higher costs for consumers. Other features of the Order are

21 also ill-advised, such as:

22 .

23

Mandating a specific point of inter connection chosen by Con tech, Ar izona 's new 91 I

service provider  (Section I). This mandate prematurely rules out the possibility of

2 4

25

27

2 Frontier has ordered transcripts of the archived videos of the open meetings referenced in this Application from a
certified court reporter and will arrange for the transcripts to be tiled in this docket.

26
3 For example, for Frontier White Mountains' customers, the basic residential standalone service charge is $25. 10, before
taxes and other charges, and is comprised of: Single Party Residence Service charge ($l5.6()), Primary Federal Subscriber
Line Charge ($6.5()), Access Recovery Charge ($2.50), and Touch Call Service fee ($0.50).

28
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1 lower costs solutions, requiring Frontier (and potentially other carriers) to incur

2 significant monthly costs indefinitely, which likely will result in higher costs for

consumers.3

y

4

5

6
. , . . .

9

.  | 1 .v 9
; . . . . 1 ; . . . ; . . . . 1 . . -v . . v . v v u»

. .
-7

fislesv

I
I
I
I
I 8

.
9

10

11

Requir ing premature budgeta ry and customer impact ana lyses (Section VIII). This

requirement goes into effect within 90 days, when uncertainty will remain concerning

several key factors, including the award of grant money and cooperation from other

cancers, likely resulting in a materially inaccurate and unhelpful submission.
1 2

13 In any event, setting aside these key practical concerns, the Order is unlawful and should be

vacated on both procedural and substantive grounds. To summarize:

1 4 Procedura l Fla ws. The Order was issued without affording Frontier due process of law or

15 abiding by the administrative procedural requirements governing the Commission under Arizona

16 statutes. The Commission provided Frontier with no notice or meaningful opportunity to be heard,

17 whether in the form of testimony or other evidence, objections to the proposed amendments with

18 advance notice of their substance, exceptions to proposed findings of fact, or other features of a

19 contested case under Arizona law. Instead, the Commission simply adopted at an open meeting a

20 series of amendments to Staff's proposed Remedy Plan. The Commission did not hold an evidentiary

21 hearing or otherwise generate any semblance of an evidentiary record, relying on the unsworn

22 statements of local officials and third-hand stories of disgruntled customers (most if not all of whom

23 appear to have been wireless customers, not Frontier customers). The Order that resulted from this

24 flawed process failed to identify any applicable legal obligations or violations thereof, whether in

25 respect of maintenance of a 911 system or the redundancy and diversity mandates reflected in the

26 Order.

27

28
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1

violation of the U.S. and Arizona Constitutions.

Substantive Fla ws. The Order on its face is unlawful, unreasonable, and unsupported by any

2 competent evidence, much less the "substantial evidence" required by Arizona law. See, e.g., Sun

3 City Home Owners Ass 'n v. Ariz. Corp. Comm 'n, 496 P.3d 421, 425 (Ariz. 2021). Among other

4 thin s, the Order's directive that Frontier undertake ca ital investments estimated at $40 million ing p

5 the Frontier White Mountains service area alone, with no assurance of any return on the investment

6 (much less the reasonable rate assured by the Arizona Constitution), is an uncompensated taking, in

7 It is no solution that the Commission intends to

8 allocate costs to "non-Commission jurisdictional" customers in a future rate case, as the Commission

9 has no ability to compel those customers to pay additional costs, effectively requiring Frontier to

10 absorb them. This forced, unrecoverable investment is palpably unfair in light of Staff' s repeated

11 observation that Frontier "did not do anything wrong" in connection with its response to the shotgun

12 blast. (7/12/22 Tr. at 44:22-23.)

The Commission's decision to single out Frontier (but not other similarly situated telecom
13

providers) with respect to the Order's redundancy/diversity mandate is likewise unconstitutional, a
14

plain contravention of equal protection principles. And the Order  suffers f rom additional
15

flaws-colliding with the authority of the Federal Communications Commission ("FCC"), unlawfully
16

interfering with Frontier's management, and imposing various disclosure mandates that exceed the
17

scope of the Commission's authority.
18 . . . .

In light of the foregoing, the Commission should grant this Application for rehearing and
19 .

vacate the Order so that Frontier can work with Start to develop a remedy plan that addresses the

20 Commission's concerns while also attending to the complicated technical and economic feasibility

21 issues presented. In the absence of such relief, Frontier will be forced to seek de novo review in

22 superior court, or a Special Action in the Arizona Supreme Court, likely resulting in the very same

23 remand but with unnecessary delay-a result that disserves the interests of the Commission and the

24 Arizona citizens it seeks to protect. See A.R.S. § 12-910(F) (Arizona courts reviewing final

. all questions of fact without

.. by the agency").

25 Commission decisions "shall decide all questions of law [and]

26 deference to any previous determination that may have been made

27

28
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1 11. F AC TUAL AND P R OC EDUR AL BAC KGR OUND

A. The Compet it ive Landscape of F r ont ier ' s Telecom Ser vice in  Ar izona .2

3 Frontier operates in Arizona in a highly competitive landscape for telecom services.

Although Frontier is the incumbent provider of landline phone service in the areas in which it

Contrary to Commissioner O'Connor's description of Frontier as a

4

5 operates, including the northeast region of Arizona where the vandalism against Frontier's network

6 occurred, Frontier faces competition from a variety of alternative communication technologies, most

7 notably wireless services.

8 "monopoly company] ... where you do get the benefit of passing through 100 percent of the cost for

9 what we order you to do, and a profit or return on those costs" (7/13/22 Tr. at 158:13-17), Frontier

does not wield anything close to monopoly power. Wireless access is close to ubiquitous in Arizona,

10 such that Frontier's landline customers can, and often do, simply discontinue Frontier service and opt

11 to rely exclusively on wireless services and other alternatives provided by other carriers. This
12

technological and competitive dynamic has resulted in a continuous decline in Frontier White

13 Mountains' customer base for over a decade, from approximately 40,000 landline customers in 2005

14 to  about 10,000 today-an exceedingly small ratepayer base to  f inance the kind of investment

15 required by the Order. As discussed below, further decline in this small ratepayer base is certain to

16 continue if the costs of landline service increase.

17 B. Staff Commences Inquir y Into F r ont ier  Ser vice Disr upt ions Affect ing 911
Ser vice, and F r ont ier  Volunta r ily Cooper a tes.

18
19 Over a year ago, in July 2021, Staff commenced an investigation at the direction of the

20 Commission relating to telecom service disruptions that had occurred in areas of Arizona served by

Frontier ,  in  some cases resulting in  citizens' temporary inability to  access 911 services. In

21 coordination with Staff, Frontier conducted a detailed root-cause analysis of recent outages.

22 Generally, the service disruptions giving rise to the inquiry resulted from underlying power outages,

23 raising questions as to whether Frontier and other telecom companies operating in Arizona, such as

24 CenturyLink, had sufficient back-up batteries to support uninterrupted service when the power went

25 out. As detailed in Frontier's compliance reports, Frontier has been fully cooperating with Staftls

26 investigation from the outset and has been working diligently to improve service. Frontier has not

27 only investigated how certain power outages frustrated landline customers' ability to complete 911
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(Id. at 20: 18-22.) If the improvements

1 calls, but also has developed and taken substantial steps to address these outages and other reliability

2 concerns expressed by Staff ,  expending significant funds to  continue to  improve its network

3 reliability.

4 After Staff's nearly nine-month investigation, on March 2, 2022, the Commission approved

5 Staff's ll-step Interim Remedy Plan. (Decision No. 78495.) The Interim Remedy Plan was the

6 product of Frontier's ongoing cooperation with Staff. In addition to various periodic reporting

7 requirements, the Commission required Frontier to "make its best efforts to, within 30 days, make

8 improvements necessary to prevent excessive future outages."

had not been made within 30 days, the Commission reserved the right to "commence an Order to

(Id. a t

9

10 Show Cause hearing why they have not been made and to consider appropriate penalties."

11 20:24-28.) Thirty days later, on April 1, Frontier filed a report updating the Commission on its

12 progress, and then filed supplemental updates on April 27 and again on May 16. Staff never

13 determined that Frontier had failed to meet its obligations under the March 2022 Order, and thus the

Commission never commenced an Order to Show Cause hearing. Indeed, the Commission noted that

14 Frontier was "making a concerted effort to rectify this situation, albeit its efforts are in the early

15 stages." (Id. at 16:19-20.)
16 ( j. Shotgun At tack Damages F r ont ier  White M ounta ins'  Networ k, Disr upt ing

Wir eless Ser vices and Impeding 911 Access.17

18 On June 11, 2022, an unknown individual vandalized Frontier White Mountains' network in a

sparsely populated area. The criminal used a shotgun to damage a fiber optic cable in multiple19

20 locations spanning a three-mile area. The vandalism did not harm the fiber strands responsible for

21 landline service, leaving such service largely unaffected for Frontier's customers. However, in order

22 to engage in the splicing work necessary to repair the fiber strands that were damaged, Frontier was

required to take the landline strands offline for a short interlude. In advance of doing so, Frontier
23

coordinated matters with the four public safety answering points that would be affected, proactively
24

re-routed any calls that would be placed to 911, and successfully tested the re-routing. Certain
25

technical glitches briefly impeded that re-routing, preventing Frontier's landline customers from
26

completing 911 calls for approximately one hour.
27
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1 In contrast, fibers used for providing data services to Verizon (the main Wireless Carrier in

2 the area) were significantly damaged, preventing residents from placing calls using their cell phones,

3 including to 911, for a period of approximately two days. The services provided by Wireless Carriers

4 are distinct from the regulated telephone services provided by Frontier. Wireless Carriers purchase

5 data services from Frontier in order to provide wireless services to their customers. Those data

6 services are not regulated by the Commission. In contracting with Frontier, Wireless Carriers have a

7 choice as to whether to contract and pay for specific redundant routes, whether by leasing redundant

8 circuits from Frontier, or by contracting for redundant routes with other providers. Wireless Carriers

9 also have the option to build their own facilities to serve and provide redundant and diverse routes to

10 serve their customers. No Wireless Carrier has contracted with Frontier for redundancy in the

11 impacted area, and Frontier has no visibility into whether any have contracted for additional circuits

12 with third parties or self-provisioned their own redundant network, which they have the option to do.

13 As a mere contractual counterparty, Frontier has no practical ability, much less a regulatory

obligation, to compel Wireless Carriers to choose redundancy in negotiating for the use of Frontier' s

14 network or otherwise. And even if Frontier had redundancy for the area impacted by the damaged

15 fiber, there  is  no assurance Wireless  Carriers  would purchase  redundancy from Frontier. The

16 existence of redundant facilities does not automatically provide redundant services.

17 According to oral and written statements by St. Johns Police Chief Lance Spivey, during the

18 service disruption caused by the attack, an elderly resident of St. Johns needed medical assistance and

19 a caretaker was unable to reach emergency services through 911 for some time. Although an

20 ambulance was eventually located, the resident tragically passed away while being transported to the

21  hospi tal .  During the same t ime period, a young chi ld in the same region seriously inju red hersel f  at

22 home. The child's mother was forced to transport the child to a hospital to seek medical care in lieu

23 of an ambulance due to the apparent unavailability of 911. Chief Spivey recounted two other stories

24 involving a teenager with a broken leg and a child with rheumatic fever, but both had successful

25 outcomes . Chief Spivey did not identify any of these individuals as Frontier customers (whose

26 services were impacted for only one hour), as opposed to wireless customers (whose services were

27 more significantly impacted). Frontier grieves for these families' losses and experiences, and has
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1 offered a $10,000 reward for information leading to the apprehension of the person(s) responsible.

2 However ,  more than  two months af ter  the attack  on  Frontier 's  network  facilities,  local law

3 enforcement has yet to identify and apprehend the perpetrator.

D.4 The Commission Addr esses the J une 11 At tack and Result ing Ser vice Disr upt ion
at  the J une 28, 2022 Open M eeting.

5
In the wake of the service disruption and associated 911 issues, and the media coverage that

6 ensued, the Commission discussed the matter at the June 28, 2022 open meeting (the "June Open

7 Meeting"). Chairwoman Marquez Peterson opened the meeting by refening to "the 9-1-1 service

8 failure by Frontier," before any commentary was introduced on what had occurred or whose services

9 had been affected by the attack. (6/28/22 Tr. at 4:7.) Certain local officials from St. Johns-Chief

10 Spivey, Mayor Spence Udall, and Assistant Fire Chief Jason Kirk-recounted stories they had heard

11 of 911 disruption following the June 11 attack, but the Commission did not attempt to determine

12 whether the service disruption the individuals experienced was in connection with services these end

13 users purchased from Frontier or from Wireless Canters. Indeed, the comments from Messrs.

14 Spivey, Udall, and Kirk each proceeded from the erroneous premise that Frontier was responsible for

15 keeping Verizon's wireless network fully functioning. (See 6/28/22 Tr. at 97:20-24 (Chief Spivey:

16 "You heard them talk that Verizon, we're not - they provide the data that provides the feed to the

17 tower. So if they go down, it a ffects Verizon. And 95 percent of the people in St. Johns probably use

18 Verizon cell phones."), id. at 54:2-10 (Mr. Kirk: "[T]here is some truth in Frontier's statement that

19 the 9-1-1 system was only down for approximately 90 minutes on Sunday. The unfortunate part of

20 that is that the play on words that's not addressed is the fact that the backbone of every Verizon cell

21 tower, most of the infrastructure, including gas pumps, as Chief Spivey said, grocery stores and other

22 facilities was rendered useless because of the unavailability of the fiber connection.").) Although

23 representatives of Frontier attended the meeting, answered the Commissioners' questions, and

24 attempted to respond to the stories recounted by local officials, the open meeting was not, and did not

purport to be, an evidentiary hearing. No testimony was taken under oath, and no evidentiary record

25 was created.

26 At the close of the June Open Meeting, the Commission directed Staff to prepare a remedy

27 plan to address certain concerns identified by the Commission relating to service disruption issues.
28 8



The

1  The Commission did no t  di rect  Staff  to  prepare a complaint  and Order to  Show Cause, which wou ld

2  have required the Commission to  bear the burden of proof on the matters at  issue and to  give Frontier

3  2 0  days '  no t i ce.  The Remedy P lan was do cketed o n Ju ly l l ,  2 0 2 2 .  One day l at er ,  a  pro po sed o rder

4  inco rporat ing the Remedy P lan was t i led.

5 The Commission also directed Staff to conduct a town hall session in St. Johns.

6 Commission required Frontier to send senior executives to the town hall. Staff convened the town

7 hall on July 7, 2022. Four Frontier representatives, three Commissioners, members of Commission

8 Staff, and various members of the public attended. Although the Commissioners in attendance heard

9 public comment, the July 7 town hall was not, and did not purport to be, an evidentiary hearing. No

10  test imony was taken under oath, and no  evident iary reco rd was created. According to  Commissioner

11 Tovar, the "vast majority" of the community members who spoke at the town hall were wireless

12 customers. (7/12/22 Tr. at 612 15-17.) The Frontier representatives in attendance were not allowed to

respond to community questions during the town hall nor to ask clarifying questions regarding the
13

concerns expressed. However, the Frontier representatives remained after the town hall ended and
14

voluntarily answered questions from the community.
15 E

The Commission Adopts Cer ta in  Amendments to the Remedy P lan, With No
Notice to F r ontier , a t  the J uly 12-13, 2022 Open M eeting.1 6

17 On July 12 and 13, 2022, the Commission held another open meeting (the "Julv Open

18 Meeting"). The agenda included the investigation into Frontier's service disruption issues. When the

19 meeting commenced at 9:00 a.m., the only document before the Commission relating to these matters

20 was Staff's Remedy Plan and proposed order that had been solicited by the Commission at the June

21 Open Meeting.

22 On the first day of the open meeting (at 1:28 p.m., well after the open meeting had

23 commenced), without advance notice to Frontier, Chairwoman Marquez Peterson docketed an

amendment to the Remedy Plan to convert it into a "Remedy Order" ("Amendment 1"). Subsequent
2 4

to Amendment 1, on July 12 and 13, Chairwoman Marquez Peterson and Commissioner Kennedy
25

docketed other proposed amendments to the Staffs Remedy Plan.
26

27

28

Chairwoman Marquez Peterson's second proposed amendment was expressly intended (as

noted on the amendment) to adopt substantial portions of amendments proposed by Chief Spivey in a
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1 letter docketed on the morning of July 12 ("Amendment 2"). Amendment 2 was not based on any

2 semblance of an evidentiary record, rather, as the amendment expressly stated, it was intended to

3 simply adopt the recommendations set forth in Chief Spivey's public comment letter. Chief Spivey's

4  ora l a nd  wr it t e n  c omme nt s  d id  no t  ind ic a t e  a ny  t e c hnic a l ba c kground  on  h is  pa r t  in

5 telecommunications engineering or networks.4

6 At the core of Chief Spivey' s comments was the assertion that Frontier should be required, at

7 its own expense, to ensure redundancy and diversity for all telecommunications customers. As Chief

8 Spivey stated on the first day of the July Open Meeting: "[Frontier] should be required to use their

I don't even see why this is a discussion point right now." (7/12/22 Tr. at

(Id. a t 40:5-7.) Staff agreed with the

9 company profits....

10 39-40:25-2.) Chairwoman Marquez-Peterson noted in response that "we don't have jurisdiction on

11 shareholder dollars or company money as you've described it."

12 Chairwoman's observation. (7/13/22 Tr. at 139:15-20 ("I know there is numbers thrown out about

how they are a multi-billion dollar company.... But I believe ... the jurisdiction for intrastate
13

belongs to the Commission. When it comes to interstate, it belongs to the FCC.").)
14

In response to Commissioner Kennedy's proposed amendment directing Staff to examine
15

whether  an  in ter im manager  could  or  should  be appoin ted  at Frontier ,  Staff  no ted  that the
16

Commission would need to proceed by way of an Order to Show Cause, and that Staff would "have
17

the burden of proof to show that the company did something wrong." (7/12/22 at 44:13-14.) Staff
18

expressed the view that "what happened on June 11 is not the company's fault," and "the

"I hope thedid not do anything wrong." (Id. at 44:19-23.) Staff stated further:

. I would have to show that it

1 9
company .

2 . . . . . .
0 Commission wlll not direct us to do an [interim manager] because

21 did something wrong." (Id. at 82:13-16.) Staff also noted that, to pursue an interim manager, "you

22 have to go through all this proceeding," and "[i]t's going to take a long time." (Id. at 93:22-24.)

23 Nonetheless, Commissioner Kennedy captured the mood on the Commission by brushing aside

24 State's due process concerns: "There has to be a remedy a nd we have to do something today." (Id.

25 at 51:1-3 (emphasis added).)

26

27 * Despite adopting in the Order nearly all of Chief Spivey's suggested amendments, the Commission did not adopt Chief
Spivey's recommendation that the Commission issue an Order to Show Cause.
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1 Although the Commission took public comment during the Frontier portion of the agenda,

2 and although Frontier's representatives responded to the Commissioners' questions, Frontier had

3 limited opportunity to comment on the amendments, and in any event had no notice of the

For instance,

4 amendments or their contents prior to their filing after the July Open Meeting had commenced. The

5 July Open Meeting was not, and did not purport to be, an evidentiary hearing. No testimony was

6 taken under oath, and no evidentiary record was created, regarding Stalls proposed Remedy Plan or

7 the amendments that had been unexpectedly docketed by the Commissioners.

8 In the course of the July Open Meeting, certain Commissioners noted the constitutional

9 impediments to the ldnd of confiscatory measures that were under contemplation.

10 Commissioner Olson stated:

l l

12

13

Certainly understand Chief Spivey's desire to ... have the company fund
it with their property. Like the Chairwoman mentioned, that's not
something that's within our constitutional authority to require the
company to spend their resources without having the entitlement to
recover those expenses with the return on their investment. (ld. at
41:6-12.)

14 . . .
Later, Commissioner Olson underscored his concerns:

15

16

17

18

My concern is that it's not our prerogative to take their property.... [T]he
company has constitutional private property rights, and if we do not allow
recovery and issue a ruling that is confiscatory, then the company can
challenge that in the courts, and they will be entitled to obtain both the
return of their investment and the return on it. It is their constitutional
right. (Id. at 103-04:20-3.)

19 Commissioner O'Connor agreed: "[W]e have to respect, as the constitution demands of us, that ...

20 [public utility companies] get the benefit of passing through 100 percent of the cost for what we order

21 you to do, and a profit or return on those costs." (7/13/22 Tr. at 158: 12-17.)

22 As for Staff's views on the costs of ensuring redundancy and diversity, Staff stated: "I don't

23 believe the full [responsibility for] redundancy and diversity belongs to Frontier." (Id. a t 141 : 11-14.)

24 Regarding Frontier's leasing of its fiber strands to Wireless Carriers, Staff stated that responsibility

25 for redundancy and diversity is determined by the lease agreement. (Id. a t 143:17-21 ("I believe

26 Frontier's responsibility is to fulfill the obligation based on the contract, and if Verizon wanted

27 redundancy, they could ask as part of the contract for Frontier to provide redundancy.").) Staff made
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1 clear that, given the uncertainty about who bears responsibility for ensuring redundancy and diversity

2 and the costs of the improvements, the timeline of the Commission's proposed remedy plan was

3 untenable. (Id. a t 144: 15-16 ("Two weeks is not enough to do the investigation[.]").)

4 On July 27, 2022, notwithstanding the constitutional problems that several Commissioners

5 had recognized at the June and July Open Meetings, and the views expressed by the Commission's

6 professional Staff, the Commission issued the Order by a vote of 4-1, adopting the amendments that

7 had been proposed for the first time at the July Open Meeting.

F .
8

The Substance of the Commission ' s Amendments to the Remedy P lan and
C onve r sion  o f  t he  R e m e dy P la n  t o  a  R e m e dy O r de r .

9 The Commission's amendments effected several drastic-and onerous-changes to the

10 Remedy Plan. Among the most problematic were the following: First, instead of requiring Frontier

11 to identify areas that lack redundancy or diversity, as the Remedy Plan had done, a new Section IX

12  o rdered Front ier  to  "make al l  capi tal  improvements" necessary to  accompl ish redundancy, and to  do

13 so irrespective of whether state or federal funds or any other external source of funding would be

14  avai lable. In the words o f  the new Sect ion IX:

1 5

1 6

17

If Frontier is unable to obtain the state or federal funding outlined in Section
III within 180 days from the effective date of the Commission's Order,
F r ontier sha ll entirely fu n d  (su ch  a s fr om in ter n a l ly gen er a ted  fu n ds, a n
equity infusion, issuing debt, or  some combination thereof) a ll capita l
imp r o vemen ts contained in the Capital Improvement Plan and other upgrades
necessary to achieve the required redundancy. (Order § IX (emphasis added).)

18

necessary improvements and file a full rate case."

19 In pract ical  real i ty, state and federal  funding wou ld no t  be avai lable wi thin the al lo t ted 180

20 days given that the timelines of applicable government programs are far longer, in certain cases (such

as the federal BEAD program) by more than a year. As for recovery from ratepayers, the

21 amendments made clear that Frontier's obligation to "entirely fund" these capital improvements

22 would apply irrespective of whether the costs might be recoverable from ratepayers, vaguely alluding

23 to costs that might be recovered "if Frontier were to seek recovery of such costs from customers in a

2 4 rate case." (Order § VIII.) Indeed, Chairwoman Marquez Peterson's second revised Amendment No.

25 2 expressly stated that "if the Company wants to recover costs from customers, it must make the

26 (Second Revised Amendment No. 2 at 1

More to the point, the amount of the compelled investment-estimated by27 (emphasis added).)
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1 Frontier to be as much as $40 million for the area serviced by Frontier White Mountains

2 alone-would result (according to the Commission's own Staff) in a surcharge of $78 per month.

3 (7/13/22 Tr. at 138: 13-18.) That surcharge alone is more than three times the average Frontier White

4 Mountains customer pays for his or her monthly telephone service, resulting in an overall

5 qua drupling of customers' tab (approximately $100 instead of $25). Such a dramatic escalation in

6 the costs of Frontier's telephone service would sound the death knell for such service in the region

7 serviced by Frontier White Mountains, and likely across the entire state.

8 Second, Section VIII appears calculated to deny Frontier the rate increase that it would be

9 entitled to receive (even if that rate increase could effectively be passed on to Frontier's customers).

10 Section VIII requires Frontier to explain, if Frontier were to seek recovery of its costs in a rate case,

11 why "the Commission should not allocate more of the Company's cost-of-service allocations to

non-Commission jurisdictional customers and/or non-Commission jurisdictional services." (Order §
12

VIII(7).) Allocating costs associated with the Order's compulsory capital investments to
13

"non-Commission jurisdictional customers" is just another way of saying that Frontier will be left
14

with the tab. These other customers have not, and of course will not, agree to pay for costs ordered
15

by the Commission, which has no regulatory authority over them. The only ratepayers who could
16

even theoretically be ordered to defray the costs of the investments are those intrastate telephone
17

service customers within the Commission's regulatory ambit. By allocating the costs to other
18 . . . .

interstate and unregulated services, the Commission IS effectively requiring Frontier to pay those
19

costs itself.

20 In dissent, Commissioner Olson amplified certain of the concerns that he and others had

21 expressed at the July Open Meeting, observing that "the remedy plan as amended by the majority

cou ma e an ine services cost ro i votive suc at no one won e wi in to su scri e o i an22 ld kldl p h b hth ldb l l g b b t t y

23 longer." Commissioner Olson further objected that the Order's capital improvements mandate was

24 undertaken "even though we do not yet know what impact this might have on rates." Instead of

25 imposing the mandate first and only later determining whether ratepayers would or could support it,

26 the dissent argued that the Commission's process should have been reversed-determining the rate

27 impact "[b]efore putting in place a mandate that could substantially drive up rates for customers."
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1 3



111. AR GUM ENT1

2 In addition to its practical infirmities, the Order is legally deficient and should be set aside for

3 two independent reasons. First, the Order was issued without affording Frontier due process or

4 abiding by governing administrative procedure under Arizona law. Second, even if the Commission

5 had followed proper procedure, the Order is unlawful, unreasonable, and unsupported by substantial

6 evidence. The Commission should immediately vacate the Order.

A.
7

8

The Or der  Was Issued Without  Affor ding F r ont ier  Due P r ocess of Law or
Abiding by Gover ning Administ r a t ive P r ocedur a l Requir ements.

1. The Commission Gave F r ont ier  No Not ice of, or  M eaningful Oppor tunity
to Be Hear d Regar ding, the Amendments to the Remedy P lan.

9
Both the U.S. and Arizona Constitutions provide that "[n]o person shall be deprived of ...

10
property without due process of law." U.S. Const. amend. V, Ariz. Const. an. II, §4. Procedural due

l l
at a meaningfulprocess requires (i) timely and adequate notice, (ii) "the opportunity to be heard ..

12 time and in a meaningful manner," (iii) an "effective opportunity to defend by confronting any

13 adverse witnesses and by presenting [one's] own arguments and evidence orally," (iv) the right to

14 personally appear before the official making the final determination, and (v) an impartial

15 decisionmaker who relies "solely on the legal rules and evidence adduced at the hearing." Goldberg

16 v. Kelly, 397 U.S. 254, 267-70 (1970). When assessing the adequacy of an administrative

17 proceeding, courts must consider the private interest at stake, the trade-offs between the risk of

18 deprivation of such interest and additional safeguards, along with the government's interests. See

19 Ma thews v. Eldr idge, 424 U.S. 319, 335 (1976). Public utilities brought into contest with the state in

20 quasi-judicial rate-setting proceedings are entitled to be fairly advised of what the government

21 proposes and to be heard by the government before it issues its final command. See, e.g, Fed. Power

22 Comm'n v. Nat. Gas Pipeline Co. of Am., 315 U.S. 575, 586 (1942), S. Pac. Co. v. Ar iz. Cor p.

23 Comm 'n, 98 Ariz. 339, 347-48 (1965) ("Other courts have held that if a commission is exercising a

24 judicial or quasijudicial function due process of law requires that there be a hearing before a decision.

25 [T]he Commission [is not authorized] to enter an order without a hearing at which a party may

26 introduce evidence and have a decision according to law.") (internal citations omitted), Oncor Elee.

27 Delivery Co. LLC v. Pub. Util. Comm 'n of Texos, 406 S.W.3d 253, 268 (Tex. App. 2013) (procedural
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1 due process violated where Texas public utility commission "did not provide any statutory,

3

4 that arise under Arizona statutes.

2 rule-based, or precedential support or analysis to support [a] finding in its order").

In addition to constitutional due process, Frontier was also entitled to procedural protections

The terms of the proposed amendments to the Remedy

5 Plan-especially the enforceable mandate that Frontier utilize its own assets to "entirely fund"

6 extensive capital improvements to its network before any determination of what the costs would be

7 and whether they would be recoverable-effectively converted the proceeding to a "contested case"

8 under A.R.S. § 41-l00l(6), triggering certain procedural requirements under Arizona law, such as a

9 hearing on 20 days' notice, a short and plain statement of the matters asserted, the right to respond

10 and present evidence, and the construction of a fulsome and reliable evidentiary record. See A.R.S. §

11 41-1061 et seq.5

12 Title 40 of the Arizona Revised Statutes likewise provides procedural protections. Although

13 Title 40 affords the Commission authority to investigate and hold hearings involving public service

14 corporations such as Frontier, see A.R.S. § 40-241 et. seq. (Chapter 2, Article 3), the Commission

15
cannot dispense with due process in doing so. Rather, Article 3 requires the issuance of a complaint,

a hearing, and ten days' notice before such hearing. A.R.S. § 40-246. And at any such hearing the
16

party complained of (here, Frontier) has the right to be heard in person or through an attorney and to
17

introduce evidence at the hearing. A.R.S. § 40- 247.
18

The "proceedings" that led to the issuance of the Order did not remotely satisfy any of these
19 . . . , . . .

requirements, and thus violated Frontier s constitutional and statutory due process rights. As an

20 initial matter, the July Open Meeting was not an evidentiary hearing. No evidence was introduced,

21 whether in the form of competent documentary evidence or swam testimony. While Chief Spivey

22 and others were permitted to make oral statements against Frontier, Frontier was given no formal

23 opportunity to respond to them or to offer alternative evidence that might counter the statements that

24 were  made. See, Ag., S. Pac., 98 Ariz. at 347 (party "was entitled to introduce evidence at a hearing

25

5
26

27

Pursuant to A.R.S. § 41-1067, the provisions of A.R.S. 41-1061 to -1067 (Title 41, Chapter 6 (Adjudicative
Procedures), which are part of the Arizona Administrative Procedure statutes) apply to all agencies exempted from Title
41, Chapter 6, Article 10 (Uniform Administrative Hearing Procedures) as provided in A.R.S. § 411092.02. The
Arizona Corporation Commission is listed in the exemptions and therefore subject to A.R.S. 411061 to 1067.
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In

issues involved." A.R.S. § 41-106l(D).

10
of the "time, place and nature" of the hearing, the

1 to establish that its service was reasonable and adequate and to have an impartial [determination] on

2 the evidence"). No objections or offers of proof were permitted, and no proposed findings or

3 exceptions were authorized, except to the extent that Chief Spivey was encouraged to propose certain

4 amendments to the Remedy Plan (again without notice), which the Commission then adopted

5 virtually wholesale. sum, the Commission's process was unfair, one-sided, and contrary to

6 Arizona law, depriving Frontier of its right "to respond and present evidence and argument on all

7 Thus, it was impossible for the Commission to make

8 findings of fact "based exclusively on the evidence and on matters officially noticed." A.R.S. §

9 41-l06l(H).

In all events, Frontier was given no notice, much less the statutorily required 20 days' notice,

11 "particular sections of the statutes and rules

12 involved," or a "short and plain statement of the matters asserted." A.R.S. § 41-l061(B). Thus,

13 Frontier was deprived of its inability to even prepare to contest the charges and accusations lodged

against it. Frontier was ambushed.

1 4 Indeed, the conduct of the July Open Meeting did not even comport with Arizona's open

15 meeting laws. Those laws demand that an open meeting agenda "list the specific matters to be

16 discussed, considered or decided at the meeting." A.R.S. § 38-43l.02(H). While Staffs proposed

17 Remedy Plan had been docketed the day before the July Open Meeting, no notice was given that the

18 Commission contemplated a wholesale and punitive revision of the Remedy Plan until hours after the

19 July Open Meeting commenced. Thus, the Commission's agenda did not provide "such information

20 as is reasonably necessary to inform the public of the matters to be discussed or decided." A.R.S. §

21 38-43l.09(A), see a lso E. Valley Inst. of Tech. v. Mahoney, 2018 WL 1004279, at *3 (Ariz. Ct. App.

22 Feb. 22, 2018).

23 The flaws in the Commission's process are not curable without affording Frontier the process

24 that is due. As Arizona courts have recognized, the Commission lacks jurisdiction to enter an order

25 when it has failed to follow necessary procedural requirements in a contested case, the jurisdictional

26 defect renders the Commission's order void rather than voidable. See, e.g., Johnson Utilities, L.L. C.

27 v. Ariz. Corp. Comm 'n., 249 Ariz. 215, 228 (2020) ("[B]efore the Commission may issue an order
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1 appointing an interim manager, it must provide a [public service corporation] with basic due process

2 protections, including notice, a hearing, and the opportunity to present evidence and cross-examine

3 witnesses."), S. Pac., 98 Ariz. at 348 ("The Commission's decision of June 3, 1964, attempts to apply

4 petitioner's property to public use without a showing that it was necessary because the service had

5 become inadequate. It suffers from the defect that it unconstitutionally deprives petitioner of its

6 property without due process of law. It is a nullity."), Gibbons v. Ariz. Corp. Comm 'n, 95 Ariz. 343,

7 347 (1964) (finding Commission order void for failure to provide "adequate notice of proceedings to

8 persons whose interests are affected thereby" and "full opportunity to be heard"), Arizona  Corp.

9  Comm ' n  v.  P a c.  Motor  Tr ucking Co. ,  97 Ariz.  157,  160 (1964)  (Commission  exceeded  its

10 jurisdiction by terminating common carrier's certificate of convenience in contravention of Arizona

11 procedural law), Applica tion of Trico Elec. Coop. Inc., 92 Ariz. 373, 380 (1962) (Commission

12 exceeded its jurisdiction by expanding Tucson Electric's service area in absence of a hearing).

13 Accordingly, the Order is void and should be vacated.

2. The Commission F a iled  to Ident ify Any Applicable Lega l Gbliga t ions or
Viola t ions Ther eof.14

15 Due process likewise requires that a regulated entity be put on notice of its regulatory

16 obligations and, when subjected to coercive and enforceable remedial action, apprised of the alleged

17 manner in which those obligations were violated. See Elia  v. Arizona  Sta te Bd. 0f DentaI Examiners,

18 168 Ariz. 221, 228 (Ct. App. 1990) ("Due process assures an individual notice of the charges prior to

19 commencement of a hearing so that the person charged has a meaningful opportunity for explanation

20 and defense."). The Order is deficient in both respects.

21 The Order does not identify any specific legal obligations owed by Frontier, much less

22 identify any violations of them. Other than invoking the Commission's enforcement powers, the only

23 law referenced in the Order is A.R.S. § 40-321(A). But that statute merely constitutes a general

24 legislative delegation of authority to the Commission to regulate public service corporations, it does

25 not purport to impose any particular regulatory obligation on such corporations. Invocation of that

26 general authority-which Frontier of course does not contest-does not put Frontier on notice of any

27 regulatory obligations it allegedly violated. See Sulger v. Ariz. Corp. Comm 'n, 5 Ariz. App. 69,
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1 73-74 (1967) (Commission violated due process by failing to set forth specific violations in final

3

what that

2 order revoking licensee's certificate of convenience and necessity).

The Order appears to assume that Frontier is required, as regulatory matter, to ensure

4 "redundancy" and "diversity" across their network, without any clear explanation of

5 entails. This would be an entirely new requirement for carriers operating in Arizona. The potential

6 cost of implementing an ill-defined redundancy and diversity standard is prohibitively expensive for

7 Frontier and would raise similar issues for many if not all other carriers in the state if applied in an

8 evenhanded manner. Given the scope and expense associated with imposing any such obligation, it

9 should have been promulgated through a notice-and-comment rulemaking process, and applied on a

10 neutral basis across the industry, rather than through a pseudo-enforcement proceeding focused on an

ll individual market participant. See CalifOrnia  Trout v. F.E.R.C., 572 F.3d 1003, 1022 (9th Cir. 2009)

1 5

12 ("We generally expect agencies to deal consistently with the parties or persons coming before

13 them."), Henry v. I.N.S., 74 F.3d 1, 6 (1st Cir. 1996) ("An agency cannot merely lit serendipitously

14 from case to case, like a bee buzzing from flower to flower, making up the rules as it goes along.").

Although the Order purports to define the concepts of redundancy and diversity, the

16 "definitions" that are offered raise many more questions than they answer. The Order's "Findings of

17 Fact" section states: "Network route redundancy means a network has more than one means of

lg connecting between two points." (Order, Findings of Fact, 'll 5.) It then further states: "Network

19 route diversity refers to a routing configuration that includes an additional connection going from

20 Point A and terminating to Point B in such a manner that neither location is constrained by a single

21 access point." (Id.) Both definitions are exceedingly vague and leave essential matters unclear, such

22 as what ldnd of back-up systems would be required and in which locations (in the case of

23 redundancy), and what ldnd of routing configuration would be required by the Order's abstract "Point

24 A to Point B" construct (in the case of diversity). The existence of such iiindamental questions only

25 underscores that, to the extent the Commission wishes to impose redundancy and diversity

26 requirements, it should do so pursuant to a reasoned rulemaking process applicable to the entire

27 industry in which key technical and feasibility considerations are adequately addressed. As it stands,
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1 Frontier is left guessing how to ensure its compliance with these exceedingly vague standards-yet

2 another due process problem. See State v. McMahon, 201 Ariz. 548, 551 (Ct. App. 2002) (due

3 process requires that "'the language of a statute convey a definite warning of the proscribed

4 conduct"') (quoting Fuenning v. Superior Court, 139 Ariz. 590, 598 (1983)).

B .5 The Or der  Is Unlawful, Unr easonable, and Unsuppor ted by Substant ia l
E vide nc e .

6
1.

7
The Or der  Is Unsuppor ted by An y Evidence, M uch Less " Substant ia l
Evidence . "

8 To pass constitutional muster, a final order issued by a rate-setting body must be "supported

9 by subs tantia l  evidence . "  In r e Permian Basin Area Rate Cases, 390 U.S. 747, 792, 808 (1968)

1() (upholding agency order only after concluding that "each of the order's essential elements is

11 supported by substantial evidence"), see also Jer sey Cent. Power  & Light Co. v. FERC, 810 F.2d

12 1168, 1181-82 (D.C. Cir. 1987) ("When the Commission conducts the requisite balancing of

13 consumer and investor interests, based upon factual findings, that balancing will be judicially

14 reviewable and will be affirmed if supported by substantial evidence."), Sun City Home Uwner s

15  Ass ' n  v.  Ar iz.  Co r p . Comm ' n , 496 P.3d 421, 425 (Ariz. 2021) (courts may disturb a Commission

16 decision based on findings of fact that are arbitrary, unlawful, or unsupported by substantial

17 evidence).

18 Here, the Order is devoid of any such support. As noted above, the Commission did not even

19 try to create an evidentiary record at the July Open Meeting, much less one that would satisfy the

requirements of A.R.S. § 41-1061 (governing contested cases) or §§ 40-246 and 40-247 (governing

2 0 hearings relating to public service corporations). Frontier's  inabili ty to present evidence was

21 especially egregious given that Frontier operates in an extremely specialized field requiring the input

2 2 of qualified experts, not impassioned laypeople (such as Chief Spivey and the other public officials
23

24

who spoke).

The lack of an evidentiary record led directly to a substantively flawed Order-one in which

25 . . .
the Commission adopted amendments based on a mistaken view of the facts. The Commiss ion

26 approached the June and July Open Meetings, after listening to Chief Spivey, St. Johns Mayor Udall,

27 and Assistant Fire Chief Kirk, with the assumption that Frontier had somehow done something wrong

28
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But the1 in connection with the June ll vandalism or the restoration efforts that followed it.

Finally, the Commission seemed to

2 Commission's own professional Staff repeatedly and emphatically said otherwise. (7/12/22 Tr. at

3 44:22-24 ("The company, based on that incident, did not do anything wrong. Absent somebody

4 shooting at their fiber - I don't know - they would not be here"), id. at 46:17-22 ("I don't know if

5 you have some other questions for me based on the technical [sic] and the fact that the burden of

6 proof [for an OSC] will be on Staff to show that Frontier did something wrong. And today sitting

7 here, Madam Chair, Commissioner, it's very challenging arid difficult for me to prove that."), id. at

8 82: 13-16 ("I hope the Commission will not direct us to do an [interim manager] because it becomes -

9 an interim [sic], I would have to show that [Frontier] did something wrong.").) The Commission also

10 seemed to believe that Frontier's customers faced challenges in reaching 911. But in fact, Frontier's

11 customers were unable to connect with 911 for approximately one hour, the larger 911 connection

12 issues were suffered by wireless customers, not Frontier's.

13 assume that Frontier was responsible for maintaining Wireless Carriers' networks, perhaps led astray

- by the comments of St. Johns Mayor Udall, who incorrectly asserted: "[T]hey didn't meet their

14 obligations to their number-one customer, which is Verizon Wireless." (Id. at 23:5-6.) But

15 Frontier's only obligation to the Wireless Carriers is to provide the services set forth in the parties'

16 contract, not to interfere with Wireless Carrier's management decisions about ensuring redundancy

17 that the Wireless Carriers may or may not elect to purchase or otherwise obtain.

18 The lack of an evidentiary record not only contributed to these mistaken understandings, but

19 also led to significant evidentiary omissions that should have informed the Commission's

20 decision-making. Most critical here, as Commissioner Olson noted in dissent, was the absence of

21 any evidence concerning the recoverability of the Order's compelled investment costs in the rate

22 base. Had Frontier been afforded an opportunity, with meaningful notice, to offer its own evidence

23 and testimony, the record would have shown that there is no prospect of recovering from ratepayers

24 the estimated $40 million investment in redundancy and diversity. Frontier would have shown the

25 prohibitive costs on a per-customer basis, and that a significant percentage of its existing customers

26 would simply cancel their service and choose a cheaper alternative, rather than acquiesce to the

27 increase.
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2.1

2

3

Even if Due P r ocess and Ar izona  Administ r a t ive P r ocedur e Had Been
F ollowed, the Or der  Is Substant ively Unlawful and Unr easonable.

i. The Or der ' s " For ced Investment"  M andate Is an Uncompensated
Takings, in  Viola t ion of the U.S. and Ar izona  Const itu t ions
(Sect ion IX).

4

11.

Both the U.S. and Arizona Constitutions prohibit the state from taking private property
5

without just compensation. U.S. Const. amend. V ("nor shall private property be taken for public
6

use, without just compensation."), Ariz. Const. art. § 17 ("No private property shall be taken or
7

damaged for public or private use without just compensation having first been made[.]"). with

20

with the return on - on their investment."), id. at 115:4-8 (Com. Olson:

you do get the benefit

8 respect to rates and orders promulgated by the Commission, the Arizona Constitution specifically

9 provides that the Commission "shall ... prescribejust and rea sonable rates and charges to be made

10 and collected, by public service corporations within the state for service rendered therein[.]" Ariz.

ll Const. art. XV, § 3 (emphasis added).

12 As the Commission correctly recognized at the July Open Meeting, the Arizona Constitution

13 thereby ensures that the Commission exercise its regulatory mandate without conscripting public

14 utilities into forced investments with no prospect of earning a return, sticking investors with the bill.

15 (See, e.g., 7/12/2022 Tr. at 103:22-104:3 (Com. Olson: "[T]he company has constitutional private

16 property rights, and if we do not allow recovery and issue a ruling that is confiscatory, then the

17 company can challenge that in the courts, and they will be entitled to obtain both the return of their

18 investment and the return on it. It is their constitutional right."), id. at 41:7-12 (Com. Olson: "Like

19 the Chairwoman mentioned, that's not something that's within our constitutional authority to require

the company to spend their - their resources without having the entitlement to recover those expenses

21 "If we mandate that they

22 make these improvements and they don't have funding for it, then they are constitutionally entitled to

23 recover that funding with adjustments in the rate of return."), 7/13/2022 Tr. at 158:12-20 (Com.

24 O'Connor: "[W]e have to respect, as the constitution demands of us, that

25 of passing through 100 percent of the cost for what we order you to do, and a profit or return on those

costs. We've got to keep [Frontier] in business because if you are not in business then there's not only

ii no redundancy, there's no phone service at all, right?").)
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1 Both the United States Supreme Court and the Arizona Supreme Court have long recognized

2 the force of these constitutional requirements in the context of regulation of public utilities. See, e.g.,

3 F ed. Power Comm 'n v. Hope Na t. Ga s Co., 320 U.S. 591, 603 (1944) (recognizing that a public

4 utility's return "should be sufficient to assure confidence in the financial integrity of the enterprise, so

5 as to maintain its credit and attract capital"), Duquesne Light Co. v. Barasch, 488 U.S. 299, 308

6 (1989) ("If the rate does not afford sufficient compensation, the State has taken the use of utility

7 property without paying just compensation and so violated the Fifth and Fourteenth Amendments."),

8 Simms v. Round Va lley Light & Power Co., 80 Ariz. 145, 149 (1956) ("It is elementary that a public

9 utility subject to regulation and fixing of rates is entitled to realize a fair and reasonable profit from

10 its operation in the service of the public.").

11 Likewise, in Ameren Services Co. v. FERC, the D.C. Circuit considered the constitutionality

12 of an agency order that, the petitioners argued, compelled transmission owners to construct, own, and

operate certain generator facilities "without compensatory network upgrade charges-thus forcing
13

them to accept additional risk without corresponding return." 880 F.3d 571, 573 (D.C. Cir. 2018).
14

The court remanded the matter to FERC for its failure to adequately respond to petitioners' concerns
15

about "why their current investors should be forced to accept risk-bearing additions to their network
16

with zero return." Id. at 582. The court found that the transmission owners had raised "serious
17

statutory and constitutional concerns with respect to the effect of compulsory generator-funded

18 upgrades on their business model." Id., see a lso Jersey Cent. Power & Light Co., 810 F.2d at 1172.

19 Similarly, in Jersey Centra l Power & Light Co., the D.C. Circuit rejected FERC's rate-setting

20 order for failure to grant the utility a hearing and for excluding from its prescribed rate base

21 unamortized portions of a $397 million investment in a nuclear generating station. 810 F.2d at 1171

22 As the court stated:

23

24

25

26

Faced with the claim that the rate order was inconsistent with the
Commission's statutory responsibility to provide just and reasonable rates
and with the constitutional prohibition against uncompensated takings, the
Commission briefs advance a legal theory which, if adopted by this court,
would immunize virtually all rate orders from this type of challenge. The
Commission's theory lies in the face of every Supreme Court decision that
addresses this subject, and we are bound to reject it. Id. at 1169-70.

27
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1 Here, the Commission's Order runs afoul of these constitutional protections. In particular,

2 Section IX will force Frontier to expend an estimated $40 million before the Commission has even

3 considered, much less ensured, that the costs will be recoverable from ratepayers. In this respect, the

4 Order is just like the agency decision that was rejected in Jersey Centra l, where the D.C. Circuit held

5 that the petitioner was "entitled to a hearing at which it would have the opportunity to prove its

6 allegations and demonstrate that the end result of the Commission's orders violated statutory and

7 constitutional standards." Id. at 1172.

8 The Order is non-committal on whether the Commission, in exercising rate-making authority,

9 will permit Frontier to recover the costs of the investment compelled by Section IX. At various

10 points in Section VIII, the Order speaks in equivocal language about the nature and amount of costs

11 Frontier would seek to recover "if Frontier were to seek recovery of such costs from customers in a

rate case." (Order, § VIII, 'll 5, see also id. 'II 5(c), 6, 7.) The Order even threatens that, "if Frontier
12

were to seek recovery of such costs from customers in a rate case," the Commission might "allocate
13

more of the Company's cost-of-service allocations to non-Commission jurisdictional customers
14

and/or non-Commission jurisdictional services"-a questionable exercise of the Commission's
15

authority and a clear indication that, if Frontier were to seek recovery of its compelled investment, it
16

should expect resistance from the Commission in recovering the costs from intrastate services. (Id. 'll
17

7.)
18

More concerning, however, is that there is no practical way for Frontier to recover this

19 magnitude of costs through a subsequent rate case. As Commissioner Olson recognized in dissenting

20 from the Order, "the remedy plan as amended by the majority could make landline services cost

21 prohibitive such that no one would be willing to subscribe to it any longer." And even for those

22 consumers who can afford the increased rates, many would be likely to terminate their Frontier

23 service in favor of other more cost-effective alternatives. As a result, there is no real prospect that

24 Frontier could recover $40 million through a subsequent rate case. The Order's mandate that Frontier

25 incur these costs today, and worry about recovery of those costs later, gets things exactly backwards,

26 threatening the very kind of constitutional injury that caused the D.C. Circuit to remand similar

27 matters to FERC in Ameren and Jersey Centra l.
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1

Any

The Commission's apparent intent to allocate some of the costs of the investment to

2 "non-Commission jurisdictional" customers or services provides no solution. (Order § VIII.) The

3 Commission has no jurisdiction or ability to require Frontier to make investments for interstate and

4 other services the Commission does not regulate." Nor does the Commission have authority to shift

5 the cost of its mandated expenditures to companies and consumers over which it has no

6 jurisdiction-e.g., wireless cancers or broadband service providers and their customers.

7 "allocation" of costs to customers or services over which the Commission lacks jurisdiction is just

8

9

another way of ensuring that it is Frontier who will pay, again resulting in an uncompensated taking.

i i . The Order Singles Out Frontier for Punitive Treatment, in
Violation of the Equal Protection Clauses of the U.S. and Arizona
Constitutions.

10

l l

77deny to any person within its jurisdiction the equal protection of the laws.

The Arizona Constitution contains an identical prohibition.

The Order's constitutional infirmities are not limited to the Taldngs Clause, but also violate

12 equal protection principles. The U.S. Constitution guarantees that "[n]o State shall make or enforce

13 any law which shall .

14 U.S. Const., amend. XIV, § l . Ariz.

Const. art. 2, § 13. Moreover, under the Arizona Constitution, the Commission also has an obligation
15

to issue "reasonable orders." Ariz. Const. art. XV, §3.
16

The Order's singular focus on Frontier offends these principles. As noted above, Frontier is

17 hardly the only carrier whose network has suffered from occasional service disruptions, with resulting

18 outages in the 911 system. Indeed, the very same issues are the subject of proceedings relating to

19 CenturyLink, by far the largest local exchange cancer in Arizona. However, the Commission has
20

21
6 See also [lt the Matter of Restoring Internet Freedom WC Docket No. 17-108.Declaratotjv Ruling Report and Order,

22 FCC 17-166 (rel. Jan. 4 2018) at *ll 18 ("We reinstate the information service classification of broadband Internet access
service."), vacated in part on other grounds by Mozilla Corp. v. FCC, 940 F.3d l, 35 (D.C. Cir. 2019) (upholding the

23 FCC's classification of broadband Internet access as an "information service"), Vonage Holdings Corporation Petition
.for Declaratory Ruling Concerning and Order of the Minnesota Public Utilities Cont/nission WC Docket No. 03-21 l ,

24 Memorandum Opinion andOrder, FCC 04267 (rel. Nov. 12 2004) 'II l & n. 78 (confirming that interconnected VolP is
not subject to traditional telephone company regulations), Minnesota PUC v. FCC, 483 F.3d 570 (8th Cir. 2007)

25 (affirming Vonage order), Charter AdvancedServices. LLC v. Lange 903 F.3d 715, 719 (8th Cir. 2018) ("In the absence
of direct guidance from the FCC," interconnected VoIP service should be treated as an "information service."),Geier v.

26 American Honda Motor Co.. Inc, 529 U.S. 861 873 (2000) (conflict preemption applies where a state law "stands as an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress-whether that 'obstacle'

27 goes by the name of conflicting, contrary to. repugnance, dif ference. irreconcilability, inconsistency, violation,
curtailment, interference, or the like") (internal citations omitted).
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1 treated that company far differently, and has not subjected it to the same redundancy and diversity

2 obligations (and associated compulsory expenditures) that the Order imposes on Frontier. Given the

3 absence of any evidentiary record generated by the proceedings leading to the Order, there is no basis

4 at all, much less a basis supported by substantial evidence, for this differential treatment. This is

is not the company's fault," and "the company .

5 especially so given Staff's emphatic view, expressed to the Commission, that "what happened on

6  June  l l .. did not do anything wrong."

7 (7/12/2022 Tr. at 44: 19-23.) As a result, treating Frontier differently from CenturyLink regarding the

8 911 issues is unreasonable and violates Frontier's right to equal protection under the law. See Waltz

9 Hea ling Center , Inc. v. Arizona  Department of Hea lth Services, 245 Ariz. 610, 616, 433 P.3d 14, 20

10 (App. 2018) ("The right of equal protection is a guarantee 'that persons in like circumstances and like

conditions be treated equally."') (quoting Book-Cella r, Inc. v. City of Phoenix, 150 Ariz. 42, 45 (App.
11

12
1986)), see a lso U.S. Const. amend. XIV, Ariz. Const. art. II, § 13.

iii.
13

€e1=taine£4heThe or der ' s Qthev-M andates-ArePoint of
inter connect ion M andate Is Beyond the Commission ' s Author ity
and Unlawfully ln ter iler eln ter fer es With F r ont ier ' s M anagement .K

14
. . ,

Iv 1  . . 1 . .  1v 9 u 1 .
1

1  -1 . a
15

7 .vI .U .1 II I_  I
. . I 9

16

17

I
I
I
I

1 8 Section I instructs Frontier to establish a point of interconnection, or "POL" at a specific point

19 dictated by Con tech. This mandate is unlawful and unreasonable in various respects.

20 First, there is a pending petition at the FCC regarding the appropriate POIs between local

21 exchange carriers and state 911 providers, and the FCC's ruling will control that issue.7 As a result,

22 the directive set forth in Section I is preempted by federal law. See, e.g., Qwest Corp. v. Ar izona

23 Cor p. Comm 'n, 567 F.3d 1109, 1112 (9th Cir. 2009) ("The [Telecommunications] Act's language,

24 history, and purpose, in addition to the overwhelming majority of judicial and administrative

2 5

26 7 See Public Safety and Homeland Security Bureau Seeks Comment on Petition for Rulemaking Filed by the National
Association of State 91] Administrators, Public Notice, PS Docket No. 21479, DA 211607 (Dec. 20, 2021), citing

27 Petition for Rulemaking, Alternatively, Petition for Notice of Inquiry et al., CC Docket No. 94-102 et al. (filed Oct. 19,
2021).
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3

1 decisions on the matter, persuade us that state commissions may not impose Section 271 access or

2 pricing requirements in the course of arbitrating interconnection agreements.").

Second, due to the absence of any evidentiary record, there is no reasoned basis for the

4 Commission's conclusion that Comtech's POI is the most appropriate or cost-effective. The failure

5 to conduct any such analysis is particularly troublesome given that, now that Frontier has connected

6 with Comtech's POI in compliance with the order, it will incur approximately $60,000 per month (or

7 $720,000 Pei year) on an indefinite basis simply to maintain the connection. Here, too, the Order

8 provides rio mechanism for Frontier to recover these costs, again leading to an uncompensated taking.

9 At a minimum, Sect ion I 's  ins truct ion that Front ier spend an undetermined amount,  and incur

10 potentially substantial ongoing expenses, without considering less costly alternatives or ensuring

11 recovery of those costs is unreasonable, in v iolation of the Commission's state consti tutional

12 obligation to issue only "reasonable orders." Ariz. Const. art. XV, § 3.

Thi rd,  Sec t ion I 's  POI  di rec t i ve  amounts  to  unlawful management  inte r fe rence,  the
I 3

Commission does not have authority to mandate specif ic network configurations. See Am. Cable

14 Television, Inc. v. Arizona Pub. Serv. Co., 143 Aliz. 273, 276-77 (Ct. App. 1983) (Commission

15 lacked jurisdiction over public utility's agreement licensing surplus telephone space for cable

16 network connections).

17 Finally, the POI mandate is yet another example of the Order's violation of equal protection

18 principles. As Arizona has managed the transition to Con tech as the state's new 911 administrator,

19 more than 20 local exchange carriers will be required to connect with Con tech. Among these

20 carriers, however, only Frontier has been ordered to connect at the specific POI dictated by Con tech.

21 Other carriers will have the opportunity to negotiate mutually agreeable and potentially less costly

22 resolution of the POI locations with Con tech. There is no reasoned basis for this differential (and

23 punitive) treatment of Frontier. See Waltz Healing, 245 Ariz. at 616.
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1 I V. C ONC LUSION

2 For the reasons set forth above, the Order is the product of a fundamentally flawed process,

3 and is facially unlawful, unreasonable, and unsupported by substantial evidence. These procedural

4 and substantive infimlities require its immediate vacate. Frontier stands ready to work with the

5 Commission and its Sta ff to develop a viable and fair remedy plan that, in contrast to the Order, will

6 serve Arizona citizens' legitimate expectation of safe and reliable 911 access.
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I 1
2022.I RES PECTFULLY SUBMITTED this i6iii23rd day of August8ptember

SNELL & WILMER LLP

s/Michael Patten
Michael W. Patten
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, AZ 85004-2202
(602) 382-6000
mpatten@swlaw.com

Attorneys for  Frontier

2

3

4

5

6

7

8

9

Of Counsel (pro hoc vice applica tion forthcoming):10

l l MILBANK LLP

15

12 Scott A. Edelman
Grant R. Mainland

13 Milbank LLP
55 Hudson Yards

14 New York, NY 10001
(212) 530-5000
sedelman@milbank.com

16 gmainland@milbank.com

I 11 efiled with Docket Control on August--l6Se tember  23r d, 2022.
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l 1 Copy emailed on Aagu4+t»-16Se tember  23r d , 2022 to:

2
Maureen A. Scott

3 Deputy Chief of Litigation and Appeals, Legal Division
Arizona Corporation Commission

4 1200 W. Washington Street
5 Phoenix, Arizona 85007
` LegalDiv@azcc.gov
6 utildivservicebyemail@azcc.gov

7 Consented to Ser vice by Email

8 By: s/Jennifer Thomes
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